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IX THE

UNITED STATES

iRCUiT Court of Appeals

FOR THE

NINTH CIRCUIT.

McDonald,
Plaintiff,

vs.

. ^. HANNAH AXD KATE
E. HANNAH,

Defendants.

Ix THE Circuit Court of the Uxited States for

THE District of Washixotox.— Westerx
Divisiox, February Term, 1892.

Be it remembered: That on the 21st day of Decemher,

1891, there was duly filed in said Circuit Court of the United

States for the District of Washington, Western Division,

a complaint in words and figures as follows, to-wit :



In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald, \

Plaintiff, I

vs.
(

DoLPHUS B. Hannah and (

Kate E. Hannah, \

Defendants. /

I.

The above named plaintiff, F. V. McDonald, alleges :

That he is a citizen of the State of California, and that the

defendants are citizens of the State of Washington.

II.

That the plaintiff is owner in fee of, and has a right to,

and is entitled to the possession of the real property situ-

ated in the City of Tacoma, State of Washington, and
described as follows : Commencing fifty-three and one-third

(53J) chains north, and six (6) chains east of the southwest
corner of section five (5), in township twenty (20) north of

range three (3), east of the Willamette meridian ; thence
running east six chains ; thence south six and two-thirds

(6f) chains ; thence west six (6) cliains ; thence north six

and two-thirds (6|) chains to the place of beginning.

III.

That the defendants are in tlie actual possession of said

premises and wrongfully withhold the same from the
plaintiff. That about the month of December, 1888, while
plaintiff was seized in fee of said premises, said defendants
unlawfullv entered into the possession thereof and still

continue to wrongfully withhold the same from the plain tiff.

IV.

That the property described in this complaint and
involved in this action exceeds in value the sum of five

thousand dollars ($5000.00.)



V.

Plaintiff asks judgment against defendants

First: For tlie possession of tlie property described in

this complaint.

Second : For the costs and disbursements of this action.

John C. Stallcup & W. Scott Beebe,
Attorneys for Plaintiff.

State of Washington, >
• / ss

Count}' of Pierce.
)

I, J. C. Stallcup, being first duly sworn, say, that I am
one of the attorneys for the plaintiff herein, and that the

foregoing complaint is true as I veril}' believe, and that I

make this verification because the plaintiff is not within
this state. John C. Stallcup.

Subscribed and sworn to before me this 21st day of

December, 1891. A. Reeves Ayres, [Seal.']

U. S. Commissioner.

endorsement.

No. 113, Law. F.V. McDonald i-s.Dolphus B.Hannah
and Kate E. Hannah. Complaint. Filed December 21,

1891. A. Reeves Avers, clerk. W. Scott Beebe and J. C.

Stallcup for plaintiff.

And, afterwards, to-wit : On the 21st day of December,
1891, there was dul}' issued out of said court, a summons in

words and figures as follows, to-wit :

UNITED STATES OF AMERICA.
In the Circuit Court of the United States, Ninth

Judicial Circuit, District of Washing-
ton.— Western Division.

P
. V. McDonald,

\ Action brought in the said Cir-
rlaintljj,

I
c^it Court, and the complaint

VS.
[

filed in the office of the Clerk of

DoLPHUS B. Hannah and
(

said Circuit Court, in the City of

Kate E. Hannah, \
Tacoma, Pierce county, State of

Defendants, j
^^ ^^^^^^gton.

The President of the United States of America, greeting:

To Doljyhus B. Hannah and Kate E. Hannah:

You are hereby required to appear in the Circuit Court
of the United States, Ninth Judicial Circuit, District of



Washington, Western Division, at tlie City of Tacoma,

within twenty days after the service of this summons upon

you, if served in said County of Pierce; or, if served in any

other county, then within thirty days after the day of ser-

vice, and answer the complaint of the above named phvin-

tiff, now on file in the office of the clerk of said court, a

cop}' of which complaint is herewith delivered to you.

And unless you so appear and answer, the plaintiff will

apply to the court for the relief demanded in said com-
plaint.

Witness, the Honorable Melville W. Fuller, chief jus-

tice of the supreme court of the United States,

and tlie seal of said circuit court, this 21st day
[/Sea/.] of Deceniber, in the j^ear of our Lord one thous-

and, eight hundred and ninety-one, and of our

Independence the 116th.

A. Reeves Ayres, Clerk.

United States Marshal's Office,)
District of Washington. ^

I hereby certify that I received the within writ on the

21st day of December, 1891, and personally served the

same on the 21st day of December, 1891, l)y delivering to

and leaving with Dolphus B. Hannah and Kate E.

Hannah, said defendants named therein personally, at

Tacoma, County of Pierce, in said district, a certified copy
thereof, together with a copy of the complaint, certified to

bv A. Reeves Ayres, and attached thereto.

December 22, 1891.

Thos. R. Brown, U. S. Marshal.

By D. G. LovELL, Deputy.

marshal's FEES.

To service two summons and complaint $8 00
To milage, two miles, at 12c. per mile 24

|8~24

ENDORSEMENT.

No. 113. U. S. Circuit Court, Ninth Circuit, District

of Washington, Western Division. F. V. McDonald, vs.

D. B. Hannah, et ux. Original summons. W. Scott
Beebe, John C. Stallcup, plaintiff's attorney. Filed
Pecember 23, 1891. A. Reeves A3'ers, clerk.



And, afterwards, to wit : on the 19th day of January,
1892, there was duly filed in said court in said cause an
answer to the complaint in the words and figures as fol-

lows, to-wit :

In the Cikcuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.—Western Division.

F. V. McDonald, \

Plaintiff,
j

DoLPHUs B.' Hannah and
(

^° ^^"^^^•

Kate E. Hannah, \

Defendants. /

Come now the above named Dolphus B. Hannah and
Kate E. Hannah, and for answer to the complaint of the

plaintiff herein, they allege as follows :

They deny each and ever}^ allegation contained in para-

graph second of said complaint.

II.

They admit that the}'' are in the actual possession of

said premises, but deny that they wrongfully withhold the

same from plaintiff.

III.

They deny that they wrongfully entered into the pos-

session of said premises, and den}' that they wrongfully
withheld the same from plaintiff.

And for further answer and defense these defendants
allege :

I.

That on the 5th day of November, A. D. 1881, all and
singular the premises described in plaintiff's complaint
were within the limits established by an act of the legisla-

tive assembly of the Territory of Washington, approved
November 5th, 1881, entitled : "An act to confer a city

government upon New Tacoma," as the corporate limits of



New Tiicoma ; and that under and by virtue of said act

of said loji^islative assembly, the City of New Tacoma was

duly incorporated.

II.

That under the provisions of section thirty-four of said

act, tlie city government of New Tacoma had power and

authority to*^ assess, levy and collect taxes for general munici-

pal purposes upon all property, both real and personal, situ-

ate within the corporate limits, which was by law taxable

for territorial and county purposes.

III.

That in the year A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma a tax upon
all the real estate within the limits of said city, including

the premises described in the complaint herein, for general

municipal purposes. That the said premises, being so, as

aforesaid, within the corporate limits of New Tacoma, were
b}'' law taxable for territorial and county purposes, and that

one Mary A. Givens, was then and there the record owner,

and also the owner in fact, of said premises.

IV.

That in the year A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma, a tax upon
all the real estate within the limits of said city, includ-

ing the premises described in plaintiff's complaint, for gen-

eral municipal purposes, and that all and singular the said

premises were duly assessed to said Mary A. Givens, for

said year.

V.

That under section sixty-two of said act incorporating
New Tacoma, it is provided that the council of said corpora-
tion must provide by ordinance within what time all

municipal taxes, whether general or special, must be paid to

the treasurer, and when the taxes not so paid, become
delinquent; also fixing the time when the tax roll must be
returned to the council.

VI.

That in pursuance of tlie provisions of said section
sixty-two the council of said corporation did provide by



ordinance that all municipal taxes must be paid to the
treasurer by the 31st day of December, 1882, and that all

taxes not so paid should be delinquent; which said ordinance
was duly passed the 24th day of October, 1882.

VII.

That said premises be so, as aforesaid, assessed to the
said Mary A. Given s.

VIII.

That thereafter the city council of said city ordered the
clerk of said city to deliver to the tax collector of delin-

quent taxes, (the sheriff of the county) the tax roll of 1882,

upon which the said property, described in the complaint
herein, was so assessed to the said Mary A. Givens, as afore-

said, and caused to be attached thereto a warrant to the

said sheriff of Pierce county, authorizing the said sheriff to

collect all delinquent taxes, as provided by law, and in

accordance with theprovisionsof sections sixty-three of said

city's charter, and section twenty-nine hundred and three,

of chapter twenty-five of the Code of Washington.

IX.

That in pursuance of the directions and instructions, so

given by said city council, the clerk of said city did, on the

23d day of January, 1883, deliver to the sheriff of Pierce

county the duplicate assessment roll, containing a list of

all persons and property owing taxes in and to the said

City of Tacoma, together with the costs and charges thereon,

which said duplicate city assessment roll did then and
there include the property described in the complaint, herein
the same being assessed thereon for the year ending
December 31, 1882, for said municipal taxes, to the said

Mary A. Givens.

X.

That on the 2d day of April, 1883, the said sheriff of

Pierce county entered in the duplicate assessment roll,

immediately following his supplemental assessment, the
affidavit required by section twenty-nine hundred and fifty

of the Code of Washington territory, to the effect that

after due and diligent search no personal property could

be found to pay the taxes assessed against the persons



B

and property described in said duplicate assessment roll

remaining unpaid, and that tlie taxes due from said Mar}^

A. Givens, assessed on tlie land described in plaintiffs

complaint, had not been paid, and that the same then and

there ai)peared on said duplicate assessment roll as delin-

quent and wholly unpaid; that the said taxes, so due from

said Mary A. Givens and assessed on said land, were then

delinquent and unpaid, and that no pe'rsonal property could

be found belonging to said Mary A. Givens out of which

said tax could be made. That under the provisions of section

twenty-nine hundred and sixteen of the Code of Washington

territmy the said sheriff gave public notice of the sale of

the real property, described in said delinquent list, for the

total amount of'taxes then due thereon, including printing,

interest and costs to date of sale, by publishing for three

successive weeks, immediatel}' prior to the first Monday in

May, 1883, the said delinquent list, in the manner pro-

vided by law, in New Tacoma, Pierce county.

XI.

That said delinquent list contained a notification that

all real estate, described thereon, on which the taxes of the

preceding year, to-wit : The year 1882, had not been paid

would be sold at public auction to satisfy the taxes, penalt}^

interest and costs due the city from the owners thereof for

said year at New Tacoma, in front of the court house door,

in said county and territory ; that said sale would com-
mence on the first Monday in May and continue until said

real estate was sold, as required by law, which notice, so

published as aforesaid, contained a description of all the

property to be sold, and the names of the persons to whom
said property was assessed ; and that the said delinquent

list, so published as aforesaid, contained a description of

the property described in plaintiff's complaint, assessed to

the said Mary A. Givens.

XII.

That in pursuance of said notice, so published and
given as aforesaid, the said sheriff did, on the 7th day of

May, 1883, offer the said tract of land, described in plain-

tiff's complaint, for sale between the hours of ten o'clock

A. M. and three o'clock i*. m., of that day, to pay said taxes

and charges due thereon, at public auction in front of the
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court house door in said New Tacoma ; that at said sale

D. B. Hannah, one of the defendants lierein, was the bidder
who was willing to take the least quantity of, or the small-

est portion of the interest of said land, and pay the taxes,

costs and charges due tliereon, including one dollar for the

certificate of sale, which amounted to the sum of four and
78-100 dollars.

XIII.

That at said sale the said D. B. Hannah purchased the
same, and then and there paid the full amount of said taxes,

costs and charges, and that thereupon the treasurer of said

County of Pierce delivered to said D.B.Hannah the usual
certificate of sale; and the said D. B. Hannah thereby became
tlie purchaser of the land described in plaintiff's complaint,
so sold for taxes as aforesaid. That the said tract was sold

subject to redemption, pursuant to the statutes in such
cases provided, but that no person redeemed said property
from said sale, and no redemption was ever made thereof.

XIV.

That on the 2d day of April, 1886, the said D. B. Han-
nah duly assigned said certificate of sale, and all his rights

thereunder, to one iW. B. Kelly, as appears from said cer-

tificate of sale, and the assignment thereof.

XV.

That on the 16th day of September, 1886, one Lewis
Byrd, then being the sheriff" of said County of Pierce, Terri-

tory of Washington, by virtue and in pursuance of the
statutes in such cases made and provided, did, as such
sheriff, in the name of the Territory of Washington, exe-

cute and deliver to said W. B. Kelly a deed conveying to

said W. B. Kelly, his heirs and assigns forever, all and
singular the premises described in plaintiff's complaint, in

the manner and form provided by law.

XVI.

That the said deed, so as aforesaid made, executed and
delivered by said sheriff to said W. B. Kelly, was duly
recorded in the auditor's office of said Pierce county, Wash-
ington territory, on the 9th day of October, 1886, in book
nineteen of deeds, at pages 706 et seq.
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XVII.

That tliereafter and on the 1st day of March, 1887, said

W, B. Kelly and Mary M. Kelly, his wife, for and in con-

sideration of the sum of one thousand dollars, conveyed to

the defendant, Dolphus B. Hannah, by warranty deed, all

and sinuular the premises described in plaintiff's said com-
plaint, since which time defendants have been in the open,

notorious and exclusive possession of said premises, and
have made permanent improvements thereon, costing five

thousand dollars.

XVIII.

And these defendants further say that plaintiff's right

to maintain his action to recover the premises described in

his complaint herein, so as aforesaid sold for taxes, is barred

by the provisions of section twenty-nine hundred and thirty-

nine of the Code of Washington, which provides that all

suits for the recovery of lands sold for taxes must be com-
menced three years from the date of the recording of the

tax deed.

Wherefore : These defendants pray judgment against

the plaintiff to be dismissed hence without day, and for

their costs and disbursements, herein.

JUDSON & ShARPSTEIN,

Attorneys for Defendants.

ss.
State of Washington,

County of Pierce.

D. B. Hannah being duly sworn, on oath said : That
he is the defendant in the above action ; that he has read
the foregoing answer, and knows the contents thereof, and
that he believes it to be true.

D. B. Hanxah.

Subscribed and sworn to before me this 11th day of
January, 1892.

J. A. WiNTERMUTE,
[<S'eai.] Notary Public, residing at Taconia, Pierce county,

Washington.
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ENDORSEMENT.

No In the U. S. Circuit Court of the District of

Washington, Western Division. F. V. McDonald, plaintiff,

vs. D. B. Hannah, et ah, defendants. Answer. Service by
receipt of a copy, admitted at Tacoraa, this 9th day of

January, A. D. 1892. J. C. Stallcup, attorney for plaintifl".

Filed Januar}' 19, 1892. A. Reeves A3a'es, clerk. Judson
& Sharpstein, attorneys for defendants, Hannah.

And, afterwards, to-wit : On the 1st day of February,

1892, there was duly filed in said court, in said cause, a
reply to the answer in the words and figures as follows,

to-wit :

In the Circuit Court of the United States, for the
District of Washington.—Western Division.

F. V. McDonald, \

Plaintiff, I

vs . '

DoLPHUS B. Hannah and
(

^^P^^"

Kate E. Hannah, \

Defendants. }

Now comes the plaintiff, and replying to the affirmative

matter in the said further answer and defense in the
answer of the said defendant's herein, admits that the said

premises described in the plaintiff's complaint, were
within the corporate limits of the said Tacoma ; that in the
said year A. D. 1882, they were, b}^ law, taxable for terri-

torial and county purposes ; and that one Mary A. Givens
was then and there the record and real owner thereof; but
this plaintiff is informed, and believes, and accordingly
alleges, that the things in said complaint alleged to have
been done, were not done ; and denies the allegations of

said complaint, contained in the 3d, 4tli, 5th, 6th, 7th, 8th,

9th, 10th, 11th, 12th, 13th, 14th, 15th, 16th, 17th and 18th
paragraphs thereof, excepting the allegations in the said 3d
paragraph above expressly admitted. And plaintiff" is

informed and believes, and so alleges, that without right,

did the defendants pretend to have a tax deed of said

premises, and well knowing that they had no right to the

said premises, by virtue of said pretended tax deed, nor
otherwise, took forcible possession of the said premises
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described, and erected thereon a temporary dwelling place,

for llie purpose of enabling them to forcibl}^ hold said

}»remises against the ])laintifF, and of little or no permanent
value to the said premises, and of a cost less than fifteen

hundred dollars. W. Scott Beebe and
Jno. C. Stallcup,

Plaintiff''s Attorneys.

s.<?.

State of Washington, ^

County of Pierce,^

John C. Stallcup, on his oath says: That he is one of

the attorneys for the said plaintiff in the said action, duly
authorized in the premises; that the said plaintiff is a non-
resident of said State of Washington, and is now absent from
said state: that he has read over the foregoing reply of the

said plaintiff; that the same is true according to his best

knowledge and belief John C. Stallcup.

Sworn to and subscribed by said John C. Stallcup, before

me this 1st day of February, A. J). 1882.

[ASea?] Edward Phillips,

Notary Public residing at Tacoma, Wash

Received copy of the foregoing reply, this first day of

February, A. D. 1892. Jud.son & Sharpstein,
Attorneys for Defendants.

endorsement.

F. V. McDonaldvs. Dolphus Hannah and Kate Hannah.
Reply. Filed February 1, 1892. A. Reeves Ayres, clerk.

W. Scott Beebe and John C. Stallcup for plaintiff.

And, afterwards, to-wit: On Monday, the 8th day of

February, 1892, the same being the fifth judicial da}^ of the

regular February term of said court, present the Honorable
Cornelius H. Hanford, United States district judge, presid-

ing, the following proceedings were had in said cause,to-wit

:

F. V. McDonald,
Plaintiff,

vs.

Dolphus B. Hannah and
Kate E. Hannah,

Defendants.

Now,on this 8th day of Februar^^ 1892, u})on application

of Judson & Sharpstein, solicitors for the defendants, plaint-

iff's counsel consenting thereto.
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It rs ORDERED that the defendants may have leave to

file an amended answer herein within one day from this

date.

And afterwards, to-wit : On the eighth day of February,
1892, there was duly filed in said court in said cause an
amended answer in the words and figures as follows, to-svit :

In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Wash-

ington.— Western Division.

F. V. McDonald, \

Plaintiff, I

Dolphus B.'hannah and (

Amended Answer.

Kate E. Hannah,
j

Defendants. /

Come now the above-named defendants, and, by leave of

court first obtained, filed this, their amended answer, to the

complaint of the plaintiff" herein, and answering said com-
plaint.

I.

Deny each and every allegation contained in the second
paragraph of said complaint.

II.

Admit that they are in the actual possession of the

premises described in plaintiff^'s said complaint, but deny
that they wrongfully withhold the same from said plaintiff".

III.

They den}' that plaintiff was ever seized of the premises
described in said complaint, and deny that they wrongfully
entered into possession of said premises, and denv that

they wrongfully withhold the same from plaintiff".

And for a further answer and defense these defendants
allege :

I.

That at all times herein mentioned, all and singular the

premises described in plaintiff's complaint, were within the
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limits established by an act of the legislative asseml)ly of

the Territory of Washington, approved November 5th, 1881,

and entitled, " An Act to confer a City Government upon
New Tacoma," as the corporate limits of " New Tacoma ;"

and that under and by virtue of said act of said legislative

assembly the City of " New Tacoma " wasdul3Mncorporated.

II.

That under the provisions of sub-division 1 of section

34 of said act the city government of " New Tacoma " had
the power and authority to assess, levy and collect taxes

for general municipal purposes upon all property, real and
personal, within the coroorate limits of said city, which
were, by law, taxable for territorial and county purposes,

and by section 50 of said act it is provided that the assess-

ment of property must be made in the manner prescribed

by law for assessing property for territorial and county
purposes. That the time of making such assessment, and
the return thereof, and for applying to the council for the

revision thereof, must be prescribed by ordinance, and that

in accordance with the provisions of said act said city

council did enact an ordinance, entitled : "Ordinance No.
58, to Prescribe the Time and Manner of Making the

Annual Assessment of Taxable Property in the City of

New Tacoma,'' passed and approved June 'JSd, 1882, which
said ordinance provided that the time for making the

annual assessment for the year 1882, should commence on
the 31st day of Mav, and end on the 15tli day of July of

said year ; that the assessor should make due return of

his assessment roll to the city clerk on or before the 25th

day of July of said year ; that the said city council should

meet on the 31st day of July of said year, at 7:30 p. m., to

sit as a board of equalization for the revising of said roll,

and should continue in session until the revision of the

same was completed, and that due notice of the meeting of

said board should be given in a newspaper, published and
of general circulation, in said city.

III.

That the premises described in plaintiffs comphiint
were within the cor{)orate limits of said City of New Tacoma,
and were b}' law taxable for the territorial and county
purposes.
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IV.

That in the year A. D. 1882, there was duly levied and
assessed by said city government of New Tacoma, a tax

upon all the real estate within the corporate limits of said

city, including the premises described in plaintiff's com-
plaint, for general municipal purposes, and that all and
singular the said premises were dul}' assessed to one Mar}'

A. Givens for said year.

V.

That under the provisions of section 62, of said act it is

provided thatthe council ofsaid "New Tacoma" must provide

by ordinance within what time all municipal taxes must be

paid to the treasurer and that the tax not so paid shall

become delinquent. Also fixing the time when the tax roll

must be returned to the city council.

VI.

That in pursuance of the provisions of said section 62
the council of said City of "New Tacoma" did provide by
ordinance that all municipal taxes should be paid to the

treasurer of said city on or before the 31st day of Decem-
ber, 1882, and tliat all taxes not paid at that time shall be
delinquent, which said ordinance was dul}^ passed the 24th

day of October, 1882, and is entitled : "An Ordinance Levy-
ing the Annual Tax for General Municipal Purposes for the

Year A. D. 1882."

VII.

That taxes amounting to the sum of three dollars, were
levied and assessed against the premises described in said

complaint, but that tbe same were not paid within the time
prescribed by said ordinance; and thereafter the city coun-
cil of said cit}' ordered the clerk of said city to deliver to

the sheriff of the County of Pierce, Territory of Washington,
he being the collector of delinquent taxes of said City of

"New Tacoma," said tax roll of 1882, upon which the said

property described in the complaint herein, was so assessed

to the said Mary A. Givens, as aforesaid, and caused to be
attached thereto a warrant directed to the said sheriff of

Pierce county, authorizing said sheriff of Pierce county to

collect all the delinquent taxes, as provided by law, and in
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accordance with the provisions of section G3 of said act of

the lo<;islature and the i)rovisions of section 2903 of chap-

ter 225 of the Code of Washington territory of 1881.

VIII.

That in pursuance of the directions and instructions so

given by the said city council as aforesaid, the clerk of said

city did, on the 23d day of January, 1883, deliver to the

said sheriff of Pierce county the duplic ite assessment roll

of said city containing a list of all persons and property

owing taxes in and to the said City of "New Tacoraa,"

together with the costs and charges thereon, which said

duplicatecity assessment roll did then and there include the

jM'operty described in the complaint herein, the same being

assessed thereon for the year ending December 31, 1882,

for said municipal taxes, to the said Mary A. Givens.

IX.

That on the 2d day of April, 1883, the said sheriff of

Pierce county, as collector of the delinquent taxes of said

city, entered in the said duplicate assessment roll, immedi-
ateh" following his supplemental assessment, the affidavit

required by section 2915 of the Code of Washington ter-

ritory, to the effect that after due and diligent search no
personal property could be found to pa}^ the taxes assessed

against the persons and property described in said duplicate

assessment roll remaining unpaid.

X.

That the taxes due to the cit}'- from the said ^lar}'- A.
Givens, assessed on the land described in plaintiff's com-
plaint, were not paid, and the same then and there appeared
on said duplicate assessment roll as delinquent and wholly
unj)aid.

XI.

That under the provisions of section 2916, of the Code
of Washington territory, of 1881, the said sheriff gave
public notice of the sale of the real property described in

said delincjuent list for the total auKJunts of taxes due
tliereon, inchiding the printing, interest and costs to date
of sale, by publishing the same for three successive weeks
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immediately prior to the first Monday in May, 1883, in the
official paper of said county, said paper being published in

said City of New Tacoma, in the manner provided b}^ law.

XII.

That said delinquent list contained a notification that
all real estate, described thereon, on which the taxes for the
preceding 3'ear, to-wit : the year 1882, had not been paid,

would be sold at public auction to satisfy the taxes, penalty,

interest, costs and charges due to the city from the owners
thereof for said year, at " New Tacoma," in front of the
court house door, of the County of Pierce, and Ten-itory of

Washington ; that said sale would commence on the first

Monda}' of May, 1883, and continue until said real estate

was sold, as required by law, which notice, so published as

aforesaid, contained a description of all of the property to

be sold and the names of the persons to whom said prop-
ert}' was assessed ; and that the said delinquent list, so pub-
lished as aforesaid, contained a description of the property
described in plaintiff's complaint, assessed to the said Mary
A. Givens.

XIII.

That in pursuance of said notice, so published and
given as aforesaid, the said sheriff did, on the 7th day of

May, 1S83, said dav being the first Monday of May, of the
said year 1883, offer the said tract of land described in

plaintiff's said complaint, for sale between the hours of

ten o'clock a. m. and three o'clock p. m., of said day, to pay
said taxes and charges due thereon, at public auction in

front of the court house door in said " New Tacoma," and
that at said sale D. B. Hannah, one of the defendants
herein, was the bidder who was willing to take the least

quantity of, or the smallest portion of the interest in said

land, and pay the taxes, costs and charges due thereon,

including one dollar for the certificate of sale, in all amount-
ing to the sum of four dollars and seventy-eight cents

($4.78.)

XIV.

That at said sale the said D. B. Hannah purchased the

said premises, and then and there paid the full amount of
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said taxes, costs and charges due thereon, and that there-

upon the treasurer of said County of Pierce delivered to

said D. B. Hannah the usual certificate of sale, and by vir-

tue thereof the said D. B. Hannah became the purchaser

of the land described in plaintiff's complaint, so sold for

taxes as aforesaid.

XV.

That on the 2d day of April, 1886, the said D. B. Han-
nah dul}'^ assigned the said certificate of sale, and all his

rights thereunder, to one W. B. Kelly.

XVI.

That said premises were not redeemed by any person

within the time limited by law. and that thereafter and on
the 16th day of September, 1886, one Lewis Byrd, then
being the sheriff of the Count}^ of Pierce, Territory of Wash-
ington, by virtue and in pursuance of the statutes, did, as

such sheriff, in the name of the Territory of Washington,
execute and deliver to the said W. B, Kelly, in the manner
and form provided by law, a deed conve3nng to the said W.
B. Kelly, his heirs and assigns forever, all and singular

the premises described in plaintiff's complaint.

XVII.

That said deed, so as aforesaid made, executed and
delivered by said sheriff to the said W. B. Kelly, was duly
recorded in the office of the auditor of said Pierce county,
Washington territory, on the 9th day of October, 1886, in

volume i9 of deeds, at pages 706, 707 and 708.

XVIII.

That thereafter and on the 1st day of March, 1887, said

W. B. Kelly and Mary M. Kell}^ his wife conveyed to

the defendant, Dolphus B. Hannah, by warrant}^ deed, all

anrl sitigular the premises described in plaintiff's com-
plaint, since wliich time defendants have been in the open,
notorious and exclusive possession of said premises, and
have made i)ei-manent improvements thereon costing five

thousand dollars.
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And for a further answer and defense, and by way of
bar to tlie maintenance of this action, defendants allege:

That plaintiff is barred of his right to maintain this

action by the provisions of section 2939 of the Code of

Washington territory of the 3'ear 1881, which said section

provides that any suit or proceeding for the recovery of

land sold for taxes, except in cases where the taxes have
been paid on the land redeemed as provided by law, shall

be commenced within three years from the time of record-

ing tax deed of sale.

AVherefore, defendants pray judgment against plaintiff

to be dismissed hence without day ; that plaintiff"? action

be dismissed, and that defendants do have and recover

their costs and disbursements herein.

JuDsox & Shaepsteix,

Attorneys for Defendants.

State of Washington, ^

County of Pierce. ^

D. B. Hannah being duly sworn, on oath saj's : That
he is one of the defendants in the above action ; that he
has read the foregoing amended answer, and knows the

contents thereof, and that he believes it to be true.

D. B. Haxxah.

Subscribed and sworn to before me this 8th dav of Feb-

ruary, 1892.

W. C. Sharpstein, Notary Public.

EXDORSEMENT.

No In the U. S. Circuit Court of the District of

Washington. Western Division. F. V. McDonald, plaintiff,

vs. Dolphus B. Hannah and Kate E. Hannah, defendants.

Amended answer. Service by recept of a copy, admitted

at Tacoma this 8th day of February, A. D. 1892^!

attornev for plaintiff. Received copv this 8th February,

1892. J. C. Stallcup, for plaintiff. Filed February 9, 1892.

A. Reeves Ayres, clerk. Judson & Sharpstein, attorneys

for defendants.
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And, afterwards, to-wit : On the 15th day of February,

1892, there was duly filed in said court in said cause, a reply

to the amended answer in the words and figures as follows,

to-wit :

In the Circuit Court of the United States for the
District of Washington.— Western Division.

F. V. McDonald,
Plaintiff,

vs.

DoLPHUs B. Hannah and
Kate E. Hannah,

Defendants.

Keply.

Now comes the plaintiff, and replying to the affirmative

matter in the said further answer and defenses in the

amended answer of the said defendants herein, admits that

the said premises described in the plaintiffs complaint

were within the corporate limits of the said Tacoma ; that

in the said year, A. D. 1882, they were b}' law taxable for

territorial and county purposes ; and that one Mary A.

Givens was then and there the record and real owner
thereof; but this plaintiff is informed and believes, and
accordingly alleges, that the things in said further answer
and defenses alleged to have been done, were not done, and
denies all of the allegations of said answer. And plaintiff

is informed and believes, and so alleges, that without right

did the defendants wrongfully pretend to have a tax deed
of said premises, while in truth and fact they had no deed
conveying any interest whatever in said premises described,

and well knowing that the}' had no right to the said prem-
ises by virtue of said pretended tax deed, nor otherwise,

took forcible possession of the said premises described, and
erected thereon a temporary dwelling place for the purpose
of enabling them to forcibly hold said premises against the

plaintiff, and of little or no permanent value to the said

premises, and of a cost less than fifteen hundred dollars.

And replying further to the sa'd answer and defenses
set up in said answer of defendants, this plaintiff denies
the allegations thereof, and is informed c^nd believes, and
so specificall}' alleges, that the said premises described in

the complaint and in the said pretended tax deed referred
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to in said answer, were not assessed for city taxes, nor
were they suV)ject to sale for city taxes, for the years
1881, 1882 and 1883 ; that they were not assessed for

city taxes for nor during either of the said years ; that they
were not advertised for sale for taxes at all for either of said

years, nor were they at all advertised for sale for taxes on
the 7th day of May, A. D. 1883, nor for any other day of
that year, or any other year ; that they were never adver-
tised for, nor sold for taxes of any kind whatever

; that all

the taxes assessed against the said premises for the years
1881, 1882 and 1883 were duly paid ; that the said pre-

tended tax deed referred to in the said answer of said

defendants was never recorded, as provided by law ; that
the description of the said premises claimed by defendants
under said pretended tax deed, never appeared in the
index to the record of said deed ; that no notice, by record
or otherwise, was ever given of any claim against said

premises by virtue of any tax sale whatever.

Wherefore plaintiff prays recovery, as in his complaint
set forth. W. Scott Beebe and

John C. Stallcup,

Attorneys for Plaintiff.

State of Washington, >

County of Pierce. S

John C. Stallcup, on his oath says : That he is one of

the attorneys for the said plaintiff in the said action, duly
authorized in the premises ; that the said plaintiff is a non-
resident of the State of Washington, and is now absent from
said state. That he has read over the foregoing reply of

the said plaintiff; that the same is true according to his

best knowledge and belief.

John C. Stallcup.

Sworn to and subscribed by said John C. Stallcup before

me, this 15th day of February, A. D. 1892.

Edward Phillips.

[yS'eaL] Notary Public for the State of Washington, resid-

ing at Tacoma, Pierce county.

Received copy of the foregoing reply this 15th day of

February, 1892.

Attorneys for Defendants.
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ENDORSEMENT.

No Law. F. V. McDonald vs. Dolphns B.

Hannah et al. Reply. W. Scott Beobe and John C. Stall-

cup, for plaintiffs. Filed February 15, 1892. A. Reeves

Ayers, clerk.

And, afterwards, to-wit : On the 18th day of February,

1892, there was duly filed in said court, in said cause, a

stipulation waiving a jury in the words and figures as fol-

lows, to-wit

:

In the CiRcijiT Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Plaintiff,

vs.

DoLPHUS B. Hannah and
Kate E. Hannah,

Defendants.

stipulation.

It is hereby stipulated between the parties to this action

by their respective attorneys, that a trial hereof by a jury
is hereby waived, and that the case shall be tried by the

court and without the intervention of a jury.

W. Scott Beebe,
J. C. Stallcup,

Attorneys for Plaintiff.

Judson & Sharpstein,

Attorneys for Defendant.

endorsement.

McDonald vs. Hannah. Stipulation to waive jury.
Filed February 18, 1892. A. Reeves Ayres, clerk.

And, afterwards, to-wit : On the 18th day of February,
1892, there was duly filed in said court, in said cause, a
stipulation in the words and figures as follows, to-wit

:
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In the Circuit Court of the United States for the
District of Washington.

F. V. McDonald,
Plaintiff,

vs.

DoLPHUs B. Hannah and
Kate E. Hannah,

Defenda7its.

It is agreed that defendants have leave to file their

amended answer in this case, that plaintiff file his replica-

tion thereto at any time before the day set for trial.

That the abstract of title ordered and furnished in the
case of F. V. McDonald vs. John Donaldson et al pending
in this court may be referred to as evidence in this case, in

so far as it shows conveyances affecting the title to the land
described in plaintiff's complaint herein, and that either

party may have privilege of filing in evidence a certified

copy from the records of any instrument referred to in said

abstract that may be deemed as material evidence upon
the trial of this case ; that the abstract reference thereto
may be used upon the trial in lieu of the instrument for

convenience. It being understood that the party using
said abstract shall specify such instruments contained
therein as he may designate as his chain of title, and that
the instruments so designated, and no others, shall be con-
sidered by the court, subject to such objections to their

introduction as might be made in case the original instru-

ments, or certified copies thereof, had been first offered, and
that the said entries in said abstract shall be replaced by
certified copies as soon as practicable. This stipulation

and arrangement is made for convenience only.

John C. Stallcup,
JUDSON & ShARPSTEIN,

Attorneys for Defendants.

endorsenent.

F. V. McDonald vs. Hannah. Stipulation. Filed
February 18, 1(S92. A. Reeves Ayers, clerk.

And, afterwards, to-wit : On Thursday, the 18th
day of February, 1892, the same being the fourteenth
judicial da}' of the regular February term of said court,
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present the Honorable Cornelius H. Hanford, United States

district jud*;e, presiding, the following proceedings were

had in said cause, to-wit

:

F. V. McDonald, \

Plaintiff, )

vs. (

D. B. Hannah and Kate E. i

Hannah,
|

Defendants, j

Now, on this day, this cause came on for hearing and the

same was argued by counsel till the hour of adjournment.

And, afterwards^ to-wit : On Friday, the 19th day of

February, 1892, the same being the fifteenth judicial day

of the regular February term of said court; present the

Honorable Cornelius H. Hanford, United States district

judge, presiding, the following proceedings were had in

said cause, to-wit

:

F. V. McDonald, \

Plaintiff, I

vs. (

D. B. Hannah and Kate (

E. Hannah,
j

Defendants. /

Now, on this da\% this cause again coming on to be

heard, the same proceeded by hearing the arguments of

counsel, and the cause was thereupon taken under advise-

ment by the court.

And, afterwards, to-wit : On the 22d day of June, 1892,

thei'e was duly filed in said court, in said cause, the opinion

of the court in the words and figures as follows, to-wit :

United States Circuit Court, District of Washington.—Western Division.

F. V. McDonald, 1

vs. >

D. B. Hannah and Wife. J

At law : action to recover possession of real estate
;

jury waived ; findings and judgment for the defendants.

W. Scott Beebe and
J. C. Stallcup,

For Plaintiff.

JUDSON & ShARPSTEIN,
For Defendants.
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Hanford, J.— The plaintiff claims title by virtue of a
quit-claim deed to hiui from one Mary A. Givens. The
defendants entered and were in actual possession of the
demanded premises for a period of more than four years
before the commencement of the action, claiming title

thereto by virtue of a tax deed executed by the sheriff of

Pierce county, pursuant to a sale of the property for delin-

quent taxes assessed against the plaintiff's grantor, Mary
A. Givens. In their answer the defendants deny that the
plaintiff has any title or right to the possession of the

property, therefore, before any question affecting their

rights can, with propriety, be considered, the plaintiff must
prove his title, for, unless he can show a prima facie right of

possession, it is mere impertinence on his part to question

the rightfulness of the defendants' actual possession. The
evidence does not show that the title to the property was
ever vested in Mary A. Givens, but inasmuch as in their

answer the defendants claim title to the property under a

conve3"ance pursuant to a sale for delinquent taxes of said

Mary A. Givens, it is urged in behalf of the plaintiff that

the parties claim title from a common source ; that the
defendants cannot, without utterly destroying their own
claim, successfully impeach the title of the plaintiff's

grantor, and that proof of her title is, therefore,

unnecessary.

Where the revenue laws of a state provide for the tax-

ation of land and proceedings in rem against the property
assessed for the collection of the tax levied upon it, without
imposing any personal liability upon the owner, the pur-
chaser at a tax sale acquires an original and independent
title created bv law, but. the system of taxation provided by
the laws of Washington territory, under which the defend-
ant's tax deed was executed, is quite different. Said laws
require the listing of property for taxation upon an assess-

ment role in a prescribed form containing the names of all

known owners of propert}^ real and personal, and provide
that lands must be assessed in the names of the owners, if

known ; taxes when levied constitute a debt due from the

owner, and the same may be collected by distraint, and
lands are not subject to sale for delinquent taxes, except in

the event of failure on the part of the owner to pay the tax,

and of the tax collector to find personal propert}^ of the

owner sufficient to produce the amount due. Under such
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a system the title conveyed by a tax deed is derivative as

in the case of a sale under judicial process. The revenue

officers making the sale and tax deed are clothed with legal

authority to convey the title of the delinquent owner, and

only such title as i\e has passed to the grantee by the tax

deed. Black on Tax Titles, sections 2.32-233. While I

agree with counsel for the plaintiff as to the abstract legal

proposition, it is impossible for me to give them the benefit

of it in this case, as I would do if there were no evidence

in the case in regard to Mary A. Givens' title. The parties

have introduced an abstract of the record, showing the

facts in regard to her claim of title, by which it affirma-

tively appears that no title was ever vested in her. This

evidence is in the case, and in the light thereof the court

cannot blindly presume, contrary to the facts, that she has

made a valid" conveyance of title to the premises, there

being no basis for such presumption, other than a mere

rule of practice, under which, for convenience, if the par-

ties had seen fit to rely upon it, proof of her title might

have been dispensed with. The land in controversy is part

of the tract involved in the case of F. V. McDonald vs.

John Donaldson, et al., recently determined in this court.

47 Fed. Rep. 765. The husband of Mary A. Givens, with

other persons, acquired the title to said tract as tenants in

common, and by transactions between themselves, and a

succession of untoward occurrences, as shown by the pub-

lished statement and opinion of the court in that case, the

title became snarled, one of the most serious complications

being caused by the death of Givens, which occurred in the

year 1873. Being non-residents, the statutes of the terri-

tory in relation to the property rights of married persons,

enacted prior to his death, were inapplicable to Mr. and
Mrs. Givens, and conferred no rights upon the widow

;

neither was she, by the laws then in force, entitled to take

any part of her husband's real estate by inheritance. The
partition deed made to her by Matthews as attorney in fact,

was void, for the reason that, by the death of her husband,
the power of attorney under which Matthews acted was
annulled. She had a right of dower and nothing more

;

but the demanded premises have not been awarded to her
in any proceeding, according to the statute for assignment
of dower, therefore, her grantees acquired no title or right

of possession by the deed from her, even if the execution,

deliverv and validity thereof be assured.
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The record in the partition suit of McDonald vs. Don-
aldson, et al. above referred to, was offered in evidence and
the same is now relied upon by the plaintiff who claims
that by the judicial determination of this court his title to

the premises has been established. The defendants objected

to the introduction of this record, claiming that the same
is incompetent and immaterial, for tlie reason that as they
were not parties to the suit they cannot be bound by the
determination. The decree is equivalent to a quit-claim

deed to the plaintiff from all the other parties to the partition

suit of their respective interests in the demanded premises,
and is, therefore, a connecting link in the chain of title, and
is competent evidence for the plaintiff, just as conveyances
of title from the respective owners of undivided interests

made without knowledge of, or privity with the defendants,

would be competent. I, therefore, overrule the defendants'

said objection. The defendants are not, however, con-
cluded by said decree, nor can they be denied their day in

court to put in issue the validity of plaintiff's pretended
right to the demanded premises, and subject the same to

the test of a judicial determination.

Neither the defendants, nor the heirs, or legal repre-

sentatives of Givens were in court as parties to the parti-

tion suit, and by the course pursued by those who were
parties, the court was precluded from investigating or decid-

ing the questions affecting the plaintiff's pretended title

now in issue. In view of these facts, the court could not, by
its decree, create a new and original title, nor divest the

true owner of his title to the premises and against the

parties in actual possession, the decree affords no ground
for a judgment of ouster.

I have, after mature reflection, determined to rest my
decision upon the actual rights of the parties as they appear,

rather than upon ground involving only mere questions of

practice or technicalities. The deeds and documentory evi-

dence introduced by the respective parties were all objected

to, and were all, at the time of being offered, received sub-

ject to the objections so made. I now overrule all of said

objections and admit all of said deeds, papers and docu-

ments, except the original records of the City of Tacoma.
Extracts from said originals, containing all that is material,

made under my direction, will be received and filed in the

case in place of said original records.



28

My opinion upon other questions debated by counsel

would not be determinative of the rights of the parties, and

could not be regarded as anything more than obiter dicta

and, therefore, not of sufficient value to justify a further

extension of this opinion.

Findings of fact may be prepared and a judgment will

be entered in accordance with this opinion.

C. H. Hanford, Judge.

ENDORSEMENT.

No. 113. In the United States Circuit Court, District

of Washington, Western Division. F. V. McDonald, plain-

tiff, vs. D. B. Hannah, et ux., defendants. Opinion. Filed

June 22, 1892. A. Reeves Aj^res, clerk. Beebe and Stall-

cup, attorneys for plaintiffs.

And, afterwards, to-wit: On the 23d day of June, 1892,

there was dul}^ filed in said court, in said cause, a motion

for a new trial in the words and figures as follows, to-wit :

In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald, \

Plaintiff,
j

^ ^"^^-V T ) Motion for a New Trial.
DoLPHUs B. Hannah and (

Kate E. Hannah.
j

Defendants, j

Now comes the plaintiff and moves the court for a new
trial of the said case for these :

I.

Insufficiency of the evidence to justify the decision of

the court upon the facts.

II.

Insufficiency of tlic evidence to justify the decision of

the court upon the law.
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III.

The decision of the court that plaintiff was without title

to the demanded premises is against the law.

For that the deed by Matthews to plaintiflP's immediate
grantor, Mary A. Givens, under the power of attorney of

her husband, vested her with the title to the demanded
premises previousl}' held In' her husband, James H. Givens,

and others.

For that the decree of partition vested plaintiff with all

the title in the demanded premises theretofore held by the

other parties thereto.

And for that plaintiff's said immediate grantor was the

common source of title to the demanded premises.

This motion is made upon the evidence shown b}^ the

stenographer's extended notes and the documentary evi-

dence adduced upon the trial of the case, together with the

pleadings and proceedings in the case.

W. Scott Beebe and
John C. Stallcup,

Attorneys for Plaintiff.

Received a copv hereof this 23d dav of June, A. D.

1892.

Attorneys for Defendants.

ENDORSEMENT.

F. V. McDonald vs. Dolphus Hannah et ux. Motion for

new trial. Filed June 23d, 1892.* A. Reeves Ayers, clerk.

W. S. Beebe and John C. Stallcup, for plaintiff.

And, afterwards, to-wit : On Thursday, the 7th day of

July, 1892, the same being the third judicial da}- of the

regular July term of said court, present the Honorable
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Cornelius IT. HuTiford, United States district judge, presid-

ing, tlie following proceedings were had in said cause,

to-wit :

F. V. McDonald, \

Plaintiff,
j

'^s- ( No. 113.

DoLnius B. Hannah and (

Kate E. Hannah,
|

Defendants. /

Now, on this 7th day of July, 1892, after the entry of

judgment herein, the court being duly advised in the prem-

ises', denies plaintiff's motion for new trial heretofore made

and filed.

C. H. Hanford, Judge.

ENDORSEMENT.

F. V. McDonald vs. D. B. Hannah et ux. Order on

motion for a new trial. Filed July 7,1892. A. Reeves

Ayers, clerk. R. B. L. 20.

And, afterwards, to-wit : On Thursday, the 7th day

of July, 1892, the same being the third judicial day of the

regular July term of said court, present the Honorable

Cornelius H. Hanford, United States district judge, pre-

siding, the following proceedings were had in said cause,

to-wit :

In the Circuit Court of the United States ;
Ninth

Judicial Circuit ; District of Washing-
ton.— Western Division.

F. V. McDonald, \

Plaintiff,
j

XT '^u A No. 113.
Dolphus H. Hannah and (

Kate E, Hannah,
j

Defendants, j

This cause came regularly on for trial on the 18th day

of February, A. D. 1892, before the court sitting without a

jury, trial by jury having been waived by the respective

parties by stipulation on file in the cause.
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Plaintiff appeared by his attorne3^s, W. Scott Beebe and
J. C. Stallcup, Esqs., and the defendants by their attorneys,

Messrs. Judson & Sharpstein. And,

The plaintiff, to prove his case, introduced oral and
documentary testimony, and rested, and thereupon defend-

ants introduced oral and documentary proof and rested,

and upon the conclusion of defendants' case, plaintiff intro-

duced oral and documentary proof in rebuttal and rested
;

and thereupon, and on the 19th day of February, 1892,

said cause was argued and submitted to the court for its

decision.

And, now, on this 7th day of July, A. D. 1892, the

court being fully advised in the premises, files this, its

FINDINGS OF FACT :

First: That plaintiff is a citizen of the State of Califor-

nia, and the defendants are citizens of the State of Wash-
ington.

Second: That the plaintiff is not the owner in fee of,

nor has he a right to, nor is he entitled to the possession of

the real property, situate in the City of Tacoma, County of

Fierce and State of Washington, and described as follows,

to-wit

:

Commencing fifty-three and one-third chains north,

and six chains east of the southwest corner of section five,

in township twenty, north of range tliree, east of the Will-

amette meridian ; thence running east six chains ; thence

south six and two-thirds chains ; thence west six chains
;

thence north six and two-thirds chains to the place of

beginning.

Third : That the defendants are in the actual possession

of said premises, and have been so in the possession of the

same for a period of four years immediately preceding the

commencement of this action, but that they do not wrong-

fully withhold the same from plaintiff.

Fourth: That the property, described herein, exceeds

the sum of five thousand dollars, to-\vit : The sum of twenty

thousand dollars.
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And, from the foregoing findings of fact, the court finds,

as

CONCLUSIONS OF LAW :

That judgment should be entered herein, dismissing

plaintiff's action.

Wherefore, by reason of the law and the premises.

It is ordered, adjudged and considered : Tliat plain-

tiff's action be, and the same is hereby dismissed ; and that

the defendants do have and recover of plaintiff the costs

and disbursements of this action, to be taxed by the clerk.

C. H. Hanford, Judge of said Court.

endorsement.

No. 113. In the United States Circuit Court, District of

Washington, Western Division. F. V. McDonald, plaintiff,

vs. D. B. Hannah, et al., defendants. Findings of fact and
judgment. Filed July 7th, 1892. A.Reeves A^^ers, clerk.

W. C. Sharpstein, attorne}^ for defendant. Office, room No.
— Bank Republic building, Tacoma. Judgment book,

pages seventeen and eighteen.

And, afterwards, to-wit : On Friday, the 9th day of

September, 1892, the same being the thirteenth judicial

day of the regular July term of said court, present the Hon-
orable Cornelius 11. Hanford, United States district judge,

presiding, the following proceedings were had in said cause,

to-wit

:

F. V. McDonald,
Plaintiff,

vs.

DoLPHus B. Hannah and
Kate E. Hannah,

Defendants.

Now, on this day, counsel for the plaintiff in open court
presents his l)ill of exceptions in this cause, and the same
is allowed and signed.
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In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.—Western Division.

F. V. McDonald,
Plaintiff,

vs

DoLPHUs B. Hannah and }
^'^^ «^ Exceptions.

Kate E. Hannah,
Deje7idants.

Be it remembered : That the above entitled cause came
on for trial regularly in the above entitled court, on Febru-
ar\' 19, 1892. Plaintiff and defendants, by their respective

attorne3^s, duly stipulated in writing that said case should
be tried by the court without the intervention of a jury.

Thereupon the plaintiff, to maintain the issue upon his

part, offered in evidence a certified copy of a deed from
Mary A. Givens to the plaintiff.

To which offer defendants objected.

First: Upon the ground that the same is incompetent
an immaterial, because it was not the best evidence.

Second: Because there is no proof that the grantor ever

had possession of the premises described therein, or any
part thereof.

Third: Because no title is shown in the grantor to the

premises described therein, or to any part thereof.

Which objections the court severally overruled, and
ordered the said paper to be admitted in evidence and
marked '' Exhibit A.''

To which order and ruling of the court the defendants,

by their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit A,"
and made a part of this bill.
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II.

Plaintiff thereupon oOfered the original deed from Mary
A. Givens to plaintiff'.

To which offer defendants objected.

First: Upon the ground that the same is incompetent

because no proof has been made of its execution.

Second: There is no proof that the grantor ever

had possession of the premises described therein, or any
part thereof.

Third: That no title is shown in the grantor to the

premises described therein, or to any part thereof.

Fourth : That the paper offered bears evidence of mater-
ial alterations having been made, and no competent proof

being offered to show that the same were made before

execution.

Fifth: The instrument is not acknowledged as required

by law to entitle it to be recorded as a conveyance of real

estate.

Sixth: It does not appear that it was ever filed for

record or recorded in the office of the auditor of Pierce

county, the county in which the premises are situated.

Which objections the court severally overruled, and
ordered the said paper to be admitted in evidence and
marked ''Exhibit B."

To which order and ruling of the court defendants, bv
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit B,"
and made a part of this bill.

III.

Plaintiff then offered in evidence a certified copy of a
decree of the Circuit Court of the United States, for the

District of Washington, in the case of F. V. McDonald vs.

John Donaldson et al., the same being a decree in partition.
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To which offer defendants objected.

First: Upon the ground that the same is incompetent,
it being a decree rendered in a suit to which neither of the

defendants lierein were parties.

Second: Because no title has been shown in any of the

persons recited in said decree, to be owners of any interest

in the premises involved in this action.

Which objections the court severally overruled, and
ordered the said paper to be admitted in evidence and
marked "Exhibit C."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said decree was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit C,"

and made a part of this bill.

IV.

Plaintiff then offered in evidence defendant's original

answer filed in this cause.

To wliich offer defendants objected, upon the ground
that the same is incompetent, the same having been
superseded by an amended pleading.

Which objection the court overruled and ordered said

paper to be admitted in evidence and marked "Exhibit D."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

objection was allowed.

Thereupon the said answer was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit D,"

and made a part of this bill.

V.

Plaintiff then offered in evidence defendant's first

amended answer, filed in this cause.
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Which said amended answer was, without objection,

admitted and read in evidence, and a copy of the same is

hereto attached, marked "Exhibit E," and made a part of

this bill.

VI.

The plaintiff then' called George P. Riley, who, having
been first duly sworn, testified as follows

:

I reside in Tacoma ; I knew James H. Givens in his life

time • also knew Mary A. Givens ; they were husband and
wife ; James H. Givens died in 1872; they had no chil-

dren to m}'' knowledge ; Mrs. Givens is still unmarried ; I

know the property in dispute, and have an approximate
idea of its value ; the estimated value of the land in dispute

is worth, exclusive of the improvements, ton thousand dol-

lars per acre.

And on cross-examination the witness testified as fol-

lows :

James H. Givens and Mary A. Givens, resided in Port-

land, Oregon, until Mr. Givens' death ; they never resided

in Washington territory ; they were married before coming
to Portland ; the}'- came from New Bedford, Massachusetts,

to Portland.

VII.

The plaintiff's attorneys then stated to the court that,

although they did not regard it as necessary, they would
offer a certified copy of a patent from the United States to

Thomas Hood.

Which said patent was, without objection, admitted and
read in evidence, and a copy thereof is hereto attached,

marked " Exhibit F," and made a part of this bill.

VIII.

Plaintiff then offered in evidence a certified copy of a

deed from Thomas Hood to C. P. Ferr}^ and L. C. Fuller.

To which offer defendants objected that the same was
incompetent, purporting to have been acknowledged before

a person not authorized under the laws of Washington to

take acknowledgments of deeds, and therefore not entitled

to record.
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Which objection the court overruled and ordered said

paper to be admitted in evidence and marked "Exhibit G."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy of the same is hereto attached, marked " Exhibit G,"

and made a part of this bill.

IX.

Plaintiff then offered a certified copy of a deed from C.

P. Ferry and L. C. Fuller, and their respective wives, to E.

M. Burton.

To which offer defendants objected that the same was
incompetent and immaterial, no possession or title having

been shown in the grantors, or either of them.

Which objection the court overruled and ordered said

paper to be admitted in evidence and marked "Exhibit H."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy thereof is hereto attached, marked "Exhibit H," and
made a part of this bill.

X.

Plaintiff then offered a certified copy of a deed from E.

M. Burton et ux., to L. C. Fuller and C"^. P. Ferry.

To which offer defendants objected that the same was
incompetent and immaterial, no possession or title having

been shown in the grantor.

Which objection was, by the court, overruled and said

paper was ordered to be admitted in evidence, and marked
"Exhibit I."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.
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Thereupon said deed was read in evidence, and a copy

thereof is hereto attached, marked " Exhibit I," and made
a part of this bill.

XL

Plaintiff then offered in evidence a certified copy of a

deed from L. C. Fuller and C. P. Ferry, and their respective

wives, to the Working Men's Joint Stock Association, a

corporation organized under the laws of Oregon.

To which offer defendants objected that the same is

incompetent and immaterial, no possession or title having

been shown in the grantors, or in either of them.

Which objection the court overruled and ordered said

paper to be admitted in evidence, and marked "Exhibit J."

To which ruling of the court defendants, by their coun-

sel, did then and there duly except, and said exception was

allowed.

Thereupon said deed was read in evidence, and a copy

thereof is hereto attached, marked ''Exhibit J," and made
a part of this bill.

XII.

Plaintiff then offered in evidence a certified copy of a

deed from L. C. Fuller, C. P. Ferry and their respective

wives, and the Working Men's Joint Stock Association, to

George P. Riley and others.

To which offer defendants objected that the same is

incompetent and immaterial, no possession or title having

been shown in the grantors, or in either of them, and,

Further, because the paper purports to have been

acknowledged before a person not authorized by the laws of

Washington to take acknowledgments of deeds, and, there-

fore, the paper is not entitled to record.

Which objection the court overruled and ordered said

paper to be admitted in evidence, and marked " Exhibit K."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.
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Thereupon said deed was read in evidence, and a copy
thereof is hereto attached, marked " Exhibit K," and made
a part of this bill.

XIII.

Plaintiff then offered a certified copy of a power of

attorney from George P. Riley, e^ al., to John W. Matthews.

To which offer defendants objected that the same is

immaterial and incompetent.

First : It appearing not to have been executed by
Edward Simmons, George Thomas and Annie Rodney, nor
by any one for them whose authority has been shown.

Second: Because the same is not acknowledged b}^ all

of the parties described as principals, nor by anyone for

them whose authority has been shown.

TJiird : Because said instrument is not acknowledged
as required by the laws of Washington so as to entitle it

to record. Which objections the court severally overruled,

and ordered that said paper be admitted in evidence, and
marked " Exhibit L."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon said deed was read in evidence, and a copy
thereof is hereto attached, marked " Exhibit L," and made
a part of this bill.

XIV.

Plaintiff then offered a certified copy of a deed from
George P. Riley and others, by John W. Matthews as attor-

ney-in-fact, to Mary H. Givens.

To which offer the defendants objected that the same is

incompetent.

First : Because it purports to be a deed executed by a

person describing himself to be an attorney-in-fact, and no
power or authority from the persons for whom he professes

to act has been shown.
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Second: That the only power attempted to be shown
appears to have been given by fourteen persons, and the

evidence shows that one of them, to-wit : James H. Givens,

was dead at the time of the execution of the instrument

offered, and that the power under which said attorney pro-

fesses to act was joint.

Third : And, further, tliat no possession or title is

shown in the parties named as principals, or in any of

them, to the premises described and involved in this action,

or to any part thereof.

Which objections were severally overruled by the court,

and said paper ordered admitted in evidence, and marked
" Exhibit M."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon, said deed was read in evidence, and a copy

thereof is hereto attached, marked " Exhibit M," and made
a part of this bill.

XV.

And, thereupon, plaintiff* rested his case, and the defend-

ants, to maintain their defense, offered a certified copy of

an instrument, purporting to be a deed from the Territory

of Washington to William B. Kelly, of the premises

described in the complaint.

To which offer plaintiff objected that the same is

incompetent, irrelevant and immaterial.

First : Because it purported to be a deed for land sold

for taxes and said deed was not made in the name, and did

not run in the name of the Territory of Washington, and
notice of expiration of time for redemption was not given

before execution of deed.

Second: Because, in the granting clause thereof, it pur-

ports to be the deed of Lewis Byrd, sheriff, and not the Ter-

ritory of Washington.

Third : Because it purports to be a deed made pursu-
ant to a sale of land for territorial and county taxes instead

of for city taxes.
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Fourth: Because the deed is void upon its face because

it does not appear therefrom that there was ever an^^ assess-

ment of the property described therein.

Fifth: And for the further reason that the defendants

cannot, under their answer in this case, show any title in

themselves.

Which objections the court severally overruled and
ordered that said paper be admitted in evidence, and
marked "Exhibit N."

To which order and ruling of the court, plaintiff, by his

attorney's, did then and there duly except, which exception

was allowed.

Thereupon said paper was read in evidence, and a cop}^

thereof is hereto attached, marked " Exhibit N," and made
a part of this bill.

XVI.

Defendants then offered and read in evidence, without
objection, a deed from W. B. Kelly and wife to Dolphus
B. Hannah ; a copy of which is hereto attached, marked
" Exhibit 0," and made a part of this bill.

XVII.

Defendants then introduced and read in evidence, with-

out objection, Ordinances Nos. 58 and 90, of the City of

New Tacoma, which are attached hereto, marked respec-

tively, '' Exhibits P " and " Q," and made a part of this

bill.

XVIII.

Defendants next called in their behalf John P. Judson,
who, being first duly swoi'n, testified as follows :

I am one of the attorneys for the defendants in this

case ; I know the paper shown me, the original answer of

the defendants in this cause ; it was drawn by me ; the para-

graph in said answer called to my attention, numbered
third in the further answer and defense, wherein defend-

ants stated that one Mary A. Givens, was the record owner
and also the owner in fact of said premises, was not



42

inserted for the purpose of admitting the title of said Mary
A. Givens, but was inserted upon the theory that I had that

in order to show a good tax title, it was necessary to allege

that the property was assessed either to the owner, or to

unknown owners, where the owner was not known ; I

explained to Mr. Hannah, one of the defendants, what the

answer was in general terms, that we had denied the fact

that plaintiff was the owner of the property, and had then

set up the tax title and proceedings under which the deed

was made.

To all of which testimou}^ the plaintiff objected that the

same was incompetent, irrelevant and immaterial.

Which objection was, by court, overruled, and excep-

tion taken by the plaintiflP, and said exception allowed.

XIX.

And, thereupon, D. B. Hannah, one of the defendants

in this case, was called in his own behalf, and being duly

sworn, testified as follows :

1 recognize the paper shown me as the original answer
in this case ; I signed it and verified it ; Mr. Judson handed
it to me and stated that 1 might read it if I liked, but that

it was simply an answer den3'ing the title of plaintiff and
setting up my title under the tax deed ; I told him there

was no need of my reading it over because he had made it,

and I would sign it ; I have always insisted that Mary A.
Givens had no title to this propert}', and certainl}^ had no
intention in signing that answer of admitting that either

she or the plaintiff was the owner of the property ; I am
one of the defendants in this action ; Kate E. Hannah is

my wife ; I am the same Dolphus B. Hannah as is named
as grantee in "Exhibit ;" I entered into possession of the

land described therein, under said deed, "Exhibit 0," 1886
;

in that year I cleared the land ; took out the stumps and
roots, and the brush and logs at a cost of $400 ; in the fall

of 1887, I built a substantial board fence around it, and
kept the gate locked ; in the spring of 1888, 1 rented it as a
cow pasture, and it was used for that purpose until April,

1890, when I erected a dwelling house on it and made other

improvements which, altogether, cost me $5,000. During
the time I have held the land I have paid the taxes of the
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City of Tacoma, and territorial and count}'- taxes ; since I

built the dwelling house I have continuously resided there

with my family. No one else has ever been in possession

of that property to my knowledge ; when I first knew it, it

was wild land covered with standing timber, logs and some
stone.

To all of which testimony the plaintiff objected that the

same was incompetent, irrelevant and immaterial.

Which objection was by the court overruled, and
exception taken by plaintiff, and said exception allowed.

And, thereupon, the defendants rested their case.

XX.

The plaintiff then, for the purpose of showing that the

land in controversy was not assessed, nor advertised, nor

sold for taxes, as recited in said lax-deed, called one

Edward N. Fuller, who, being first duly sworn, testified as

follows :

In 1883 I was editor of a paper known as The Daily

Neius in the City of Tacoma ; I was editor from August,

1882 ; the delinciuent tax lists were not published in my
paper ; during those years 1882 and 1883 there was only

one other paper in the city, that was the Daily and Weekly

Ledger ; the publication of the Daily Ledger commenced in

April, 1883, and the publication of the Daily News was
commenced in September, 1883; each of said papers had a

weekly publication preceding the publication of the dailies,

and were the only weekly papers published in the city at

that time, and that the notice of sale of lands for delin-

quent taxes for the year 1882 was published in the

Ledger of April 20 and 27 and May 4, 1883.

Counsel for plaintiff then showed witness a paper of the

date of April 20, 1883 ; also one of April 27, 1883, and
another of May 4, 1883, and the witness thereupon stated :

The papers handed me are Weekly Ledgers, published

in New Tacoma, on the dates of April 20 and 27, and May
4, 1883,

And, thereupon, counsel for plaintiff offered the said

papers in evidence, for the purpose of showing that the
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premises involved in tliis action bad not been advertised

tberein for sale for debnquent taxes, tbere being no property

in said advertisement described at all like the property herein

involved, other than that shown in " Exhibit R," herein-

after referred to.

To which offer defendants objected, on the ground that

the same were incompetent, irrelevant and immaterial

;

that no testimony' is admissible to show whether or not

any iiotice was published, the Code of Washington, under
which the tax deed in this case was executed, making said

deed conclusive evidence that said notice was published.

And,

Further, that more than three years have elapsed since

the recording of said deed, and more than three years have
elapsed since possession was taken by the defendants of

said premises, and the plaintitf in this action and all per-

sons under whom he claims are concluded by said deed
and precluded from offering any testimony to impeach said

deed.

Which objections were severally overruled by the court,

and the papers were ordered admitted and read in evidence,

and marked "Exhibit R." To which order and ruling of

the court, defendants, b}' their counsel, did then and there

duly except, and said exception was allowed. And that

part of the said advertisement in said papers, showing the

heading and showing the description therein of the prop-

erty, is as shown by " Exhibit R," hereto attached and
made a part of this bill of exceptions.

XXI.

And, for the purpose mentioned in the last offer, the

plaintiff offered the official assessment roll of New Tacoma,
Washington territory, for the year 1882, and particularly

that portion of said roll on page 24 thereof, which refers to

the property assessed in the name of Mary A. Givens.

To which offer defendants objected, that the same is

incompetent, irrelevant and immaterial, because the tax

deed involved in this action had been filed for record more
than three years preceding the commencement of this

action, and possession of the premises described therein
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had been taken and held for more than three years next
preceding the commencement of this action, and the plain-

tiff was thereby concluded from impeaching said deed.

Which objection was by the court overruled, and the

court ordered that a cop}^ of said page 24 be made and
admitted in evidence for all intents and purposes and with
like effect as the original, and the same was read in evi-

dence and marked " Exhibit S."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

XXII.

Plaintiff then offered in evidence the official duplicate

assessment roll of New Tacoma, Washington territory, for

the year 1882, and particularly that portion of page 26
thereof referring to an assessment in the name of Mary A.
Givens.

To which offer defendants objected that the same is

incompetent, irrelevant and immaterial, because the tax

deed involved in this action had been filed for record more
than three years preceding the commencement of this

action, and possession of the premises described therein

had been taken and held for more than three years next
preceding the commencement of this action, and the plain-

tiff was thereby concluded from impeaching said deed.

Which objection was by the court over-
The inter- ruled, and the court ordered that a copy of

Imeation SW gg^ij page 26 be made and admitted in evi-

fere^'ntinkfrom
<ie nee for all intents and purposes, with like

the others. efiect as tlie orignial; and the same was read

in evidence and marked "Exhibit T."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

XXIII.

And, thereupon, plaintiff rested his case. And at the

conclusion of taking testimony, and tlie introduction of

paper writings, it was stipulated by counsel, and the court

ordered that copies be made thereafter of all papers that



46

had been offered in original form, with the exception of the

original deed, "Exhibit B," and that the copies so made
should be used with like effect as the originals and that

said originals should remain in the care of the lawful cus-

odians thereof.

This bill of exceptions contains all of the testimony
introduced by the plaintiff in support of, or to establish his

case, and also all of the testimony introduced on the part

of the defendants, or either of them. That afterwards, and
on June 22, 1892, rendered a decision to the effect that

plaintiff had failed to establish title in himself, and that

tliereafter a motion for a new trial was filed, which the

court denied.

This bill of exceptions, therefore, is examined and
allowed within the time allowed by the court for presenting

the same.

"Exhibit A."

State of Washington, >

County of Pierce.^

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing is

a full, true and correct copy of an instrument in writing
which was filed for record in my office at 9:20 o'clock a. m.,

on the 21st day of January, 1889, and is recorded on pages
244 and 245, vol. 38 of records of deeds, as the same now
appears from the record thereof in my office.

Witness my hand and official seal this eighth day of Feb-
ruary, 1892.

W. H. Hollis,
Auditor Pierce County, Wash.

A. A. SwoPE,
Deputy.

QUITCLAIM DEED.

Know all Men by These Presents, That I, Mary A. Givens,
widow of James H. Givens, of New Bedford, Massachusetts,
in consideration of fifteen hundred dollars to me paid by
Frank V. McDonald, of San Francisco, State of California,

do hereby remise, release and forever quitclaim unto Frank
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V. McDonald, his heirs and assigns, all the following

bounded and described real property, situated in the Terri-

tory of Washington :

The southwest quarter of the northwest quarter, and
the west half of the southeast quarter of the northwest
quarter of section five, in township twenty, north of range
three east, in Pierc'e county, Washington territory.

Also section six, in township twenty, north of range
three east, in Pierce county, Washington territory.

Also that piece of land described as commencing at a

stake forty rods north of the south line and one hundred
and sixty rods from the southwest corner of E. Hanford's
donation land claim, and running thence north forty rods

;

thence east eighty rods ; thence south forty rods ; thence

west eighty rods to place of beginning, situated in section

eight and nine in township twenty-four, north of range
four east, in King county, Washington territory.

Together, with all and singular the tenements, heredi-

taments and appurtenances thereunto belonging or in

anywise appertaining, and also all my estate, right, title

and interest in and to the same.

To have and to hold the above described and granted
premises unto the said Frank V. McDonald, his heirs and
assigns forever.

And I, Mary A. Givens, the grantor above named, do
covenant to and with Frank V. McDonald, the above
named grantee, his heirs and assigns, that the above
granted premises are free from all encumbrances made or

suffered by me, and that I will, and m}^ heirs, executors

and administrators shall warrant and forever defend the

above granted premises, and every part and parcel thereof,

against the lawful claims and demands of all persons

whomsoever claiming by, through or under me, but against

none others.

In witness whereof, I, the grantor above named, here-

unto set my hand and seal this 17th day of October, A. D.
1888.

Mary A. x Givens, [Seal]
Mark.

Signed, sealed and delivered in presence of

Frank A. Milliken,
Emanuel Sullavon.
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State of Massachusetts,
I

County of Bristol.
^

Be it remembered, That on this 17th day of October, A. D.

1888, before me, the undersigned, a notary public in and
for said county and state, personally appeared the within,

Mary A. Givens, of New Bedford, in said county, widow of

James H. Givens, who is known to me to be the identical

person described in, and who executed the within inscru-

ment, and acknowledged to me that she executed the same.
And I hereb}^ certify that tlie alterations making this

instrument a quitclaim deed, and Frank V. McDonald,
grantee therein, instead of Samuel Coulter, were made before

signing and executing the same.

In testimony whereof, T have hereunto set my hand and
notarial seal, the da}'' and year last above written.

Frank A. Milliken,

[Notarial Seal.] Notary Public.

ss.
State of Massachusetts,

County of Bristol.

I, Thomas J. Cobb, clerk of the Third District Court of

Bristol, in and for said county (said court being a court of

record), do hereby certify that Frank A. Milliken, of New
Bedford, in said count}^, whose name is subscribed to the

certificate of proof, or acknowledgment of annexed instru-

ment, and thereon written was, at the time of taking of

such proof or acknowledgment, a notary public of the State

of Massachusetts, in and for the said Count}^ of Bristol,

dwelling in said county, commissioned and sworn, and duly
authorized to take the same.

And, further, that I am well acquainted with the hand
writing of such notary public, and verily believe that the
signature to the said certificate is genuine, and that said

instrument is executed and acknowledged according to the

laws of the State of Massachusetts.

In testimony whereof, I have hereunto set my hand and
affixed the seal of said court, this 17th day of October,
1888.

[Clerk's Seal.] Thomas J. Cobb, Clerk.
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" EXHIBT B."

QUITCLAIM DEED. WARRANTY DEED .

Know all Men by These Presents, That I, MaiT A. Givens,
of New Bedford, Courily e^ Massachusetts, State of Oregon
in consideration of fifteen hundred dollars, iteila±a? to nie

paid by Samuel Coulter Frank V. McDonald, of Pcirtland San
Francisco, County of Multnoiaai±, State of California

do hereby remise, release and forever quitclaim
Oreg(^n.havL' barLiaiiied anil sold and by the presents do tyrant,

barti'ain, sell and convey unto said Frank V. McDonald,
Samuel Coulter his heirs and assigns, all the following

bounded and described real property situated in the county
of Territory of Washington and State of Oregon :

The southwest quarter of the northwest cjuarter and the

west half of the southeast c^uarter of the northwest quarter
of section five, in township twenty, north of range three

east, in Pierce countv, Washington territory.

Also, section six, in township twenty, north of range
three east, in Pierce countv, Washington territory.

Also, that piece of land described as commencing at a

stake fort}'' rods north of the south line, and one hundred
and sixty rods from the southwest corner of E. Hanford's
donation land claim, and running thence north forty rods,

thence east eighty rods, thence south forty rods, thence

west eighty rods to the place of beginning, situated in sec-

tions eight and nine, in township twenty-four north of

range four east, in King county, Washington territor3\

Together, with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging, or in any
wise appertaining, and also all my estate, right, title and
interest in and to the same, including dower and claim of

dower.

To have and to hold the above described and granted
premises unto the said Frank V. McDonald, his heirs and
assigns forever. And I, Mary A. Givens, the grantor

above named, do covenant to and with Frank V. McDon-
ald, the above named grantee, his heirs and assigns, that

the above srranted premises are free from all encumbrances
made or suffered by me, and that I will and my heirs,

executors and administrators shall warrant and forever
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defend the above granted premises and every part and par-

cel thereof against the lawful claims and demands of all

persons whomsoever claiming by, through or under me,
but against none other.

In witness whereof, I, the grantor above named, here-

unto set my hand and seal this 17th day of October, A. D.

1888. Her

Mary A. x Givens.
Mark.

Signed, sealed and delivered in presence of

Frank A. Milliken,
Emanuel Sullavon.

State of Massachusetts, >

County of Bristol. ^

Be it remembered, that on this 17th day of October, A.
D. 1888, before me, the undersigned, a notary public in and
for the said county and state, personall}^ appeared the within
named Mar}^ A. Givens, of New Bedford, in said county,
widow of James H. Givens, who is known to me to be the

identical person described herein, and who executed the

within instrument and acknowledged to me that she exe-

cuted the same. And I hereby certif}^ that the alterations

making this instrument a quitclaim deed and Frank V.
McDonald grantee therein, instead of Samuel Coulter, were
made before signing and executing the same.

In testimony whereof, I have hereunto set my hand
and notarial seal the day and year last above mentioned.

Frank A. Milliken, Notary Public.

State of Massachusetts, >

County of Bristol.^
^^•

I, Thomas J. Cobb, clerk of the Third District Court of

Bristol, in and for said count}^ (said court being a court of
record) do hereby certify that Frank A. Milliken, of New
Bedford, in said county, whose name is subscribed the cer-

tificate of jjroof or acknowledgment of the annexed instru-

ment and therein written was, at the time of taking such
proof or acknowedgment, a notary public of the State of

Massachusetts, in and for the said County of Bristol,dwelling
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in said county, commissioned and sworn and dul}^ author-
ized to take the same. And, further, tliat I am well
acquainted with the hand writing of such notary public, and
verily believe that the signature to the said instrument is

executed and acknowledged according to the laws of Mas-
sachusetts.

In testimony whereof, I have hereunto set my hand and
affixed the seal of said court, this 17th day of October, 1888.

Thomas J. Cobb, Clerk.

''Exhibit C."

In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Gomjplainant.

vs.

John Donaldson, John Hunt-
ington, H, C. Clement, Annie
Van Ogle, C. A. Gove, Sam-
uel Coulter, AV. H. Fife,

John Carson, Louise M.
Flowers, Charles Howard,
D. B. Hannah, Administrator
of the Estate of George Luvi-
NEY, deceased, D. S. Marvin,
F. S. Aiken, H. C. Bostwick,
Walter N. Lee, J. B. Welsh,
L. C. Armstrong, B. A Bis-

sell, Morris Gross, Sheldon
Allen, Mary A. Smith, E. O.
FuLMER, Seymour K. Allen
and Mattie G. Fulmer,

Defendants.

The above entitled suit came on to be tried in the above

entitled court, on the 21st day of August, A. D. 1891, on

the bill of complaint, answers, cross bills, answers to the

same, replications, evidence, stipulations of counsel,

exhibits, and depositions of witnesses on file therein; plain-

ifF apoearing by W. Scott Beebe, his solicitor and defend-

ant, Samuel Coulter appearing by Watson, Hume & Watson,

his solicitors, and Annie Van Ogle and John Carson, said
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defendants, appearing by Dell Stnart, their solicitor, and
said defendant, H. C. Clement appearing b}^ Fogg & Mur-
ray, his solicitor, and C. A. Gove, and Jolm Donaldson two

of said defendants, appearing by W. S. Newbury, his solici-

tor, and W. H. Fife and the other of said defendants appear-

ing by Galusha Parsons, their solicitor, and Seymour Allen

of said defendants, and John Plume heretofore duly made
])arty defendant herein, appearing b}' their solicitor, John
C. Stallcup, and the court having heard the same and the

arguments of counsel, and not being fully advised, what
decree ought to be entered in the premises, took the same
under advisement, and now having fully considered the

same, finds from the evidence, the following facts :

I.

That the plaintiff, F. V. McDonald, is a citizen and resi-

dent of the State of California, that the defendants, Samuel
Coulter, C. A. Gove, Charles Howard and F. S. Aiken, are

each and all, citizens and residents of the State of Oregon,

and each and all of said defendants, except John Donald-
son, are citizens and residents of the State of Washington,
and the said John Donaldson is a subject of the Queen of

Great Britain and Ireland.

II.

That on the 8th day of February, 1870, Louis C. Fuller

and Clinton P. Ferry, and their respective wives, were the

owners in fee-simple of the following described tract of land,

situated in the County of Pierce, in the then Territory of

Washington, to-wit : the southwest quarter of the north-
west quarter, and the west half of the southeast quarter of

the northwest quarter of section five (5), township twenty

(20) north of range three (3) east of the Willamette meridian.

III.

That at, and on, and prior to said date, the Working-
men's Joint Stock Association was a private corporation,
organized under tlie laws of the State of Oregon, having its

principal office at Portland, in said state.
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IV.

That on the said 8th day of February, 1870, the said
Ch'nton P. Ferr}' and Annie P. Ferry, his wife, and Louis
C. Fuller and Annie L. Fuller, his wife, joined in their

deed, jointly executed and delivered to the said corporation,
in which and b}^ which they conveyed said tracts of land
described in the second finding herein, to said corporation.

V.

That prior to, and on the 10th day of Februar}'', 1871,
John Donaldson, Philip Francis, Charles Gilbert, James H.
Givens, Charles Howard, John Huntington, George Wash-
ington, George Thomas, George Luvine}^ William Brown,
Mary H. Carr, Edward S. Simmons, George P. Riley and
Anna Rodney, were the stockholders, and the only stock-
holders of said corporation, and each was the owner and
holder of 30-464 of all the capital stock of said corporation,
except George Luviney, who was the owner and holder of
65-464 of said capital stock, and William Brown, who was
the owner and holder of 39-464 of said capital stock.

VI.

That on said 10th day of February, 1871, a question
having arisen as to the power of the said corporation to

take and hold the title to said real property, it was decided
by the officers and managers of the same, that the land
should be conveyed to said stockholders, as tenants in

common of interests therein, in proportion to the amount
of the capital stock of said corporation owned and held by
each, and in exchange for the same, and accordingly^, the
said corporation, on the 10th day of February, 1871, joined
with the said Louis C. Fuller and Annie L. Fuller, his wife,

and Clinton P. Ferry and Annie P. Ferry, his wife, and
duly made, executed and delivered, with said persons
named in the fifth finding herein, wherein and whereby
they granted and quitclaimed to the said several persons,

all of said real estate, to be held by them as tenants in

common, in the following proportions : To said William
Brown, an undivided 39-464, to said George Luviney, an
undivided 65-464, and to John Donaldson, Philip Francis,

Charles Gilbert, James H. Givens, Charles Howard, John
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Huntington, George Wasliington, George Thomas, Mary H.
Carr, Edward S. Simmons, George P. Riley and Anna
Rodney, each an undivided 30-464.

VII.

That it is not true, as it is alleged in the cross-bill of

Annie Van Ogle and John Carson, against defendant,

Samuel Coulter, that one 30-464, or any other interest was
issued to Charles Howard, or was issued or held in the

name of Annie Rodney, in trust for him, said Charles

Howard, or that he ever was the owner or holder of any
other or greater interest therein, that the 30-464 subscribed

by him and held by him in his own name, or that said

Annie Rodney was not the owner thereof, or never had
been, or never had been a subscriber for stock in said cor-

poration, or that said Charles Howard had subscribed said

stock in her name, or that said stock was never delivered

to said Annie Rodney, or was delivered to said Charles
Howard or held by him, or that said Annie Rodney never
claimed the same nor pretended to own it in her own right.

IX. •

That on the 5th day of September, 1871, an attempt
was made to constitute one John W. Matthews attorney-

in-fact for all the grantees in said deed, with power to sell

and convey said tracts of land and other lands which the

said persons owned and held in common by an instrument
in writing, which was properly executed and acknowledged
by John Donaldson, John Huntington, Philip Francis,

Charles Gilbert, James H. Givens, Charles Howard, George
Washington, George Luviney, William Brown, Mary H,
Carr and George P. Riley, but was not executed or acknowl-
edged by E. S.'Simmons, George Thomas or Annie Rodney,
in person. That A. S. Gross executed and acknowledged
the same on behalf of E. S. Simmons and George P. Riley,

signed the name of George Thomas as "proxy " and the

instrument bears the name of Annie Rodney.

That on the 9th day of September, 1871, said John W.
Matthews attempting and assuming to act under said

instrument in writing, and under the belief by him and all

of said grantees, that the same was in all respects valid and
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sufficient to authorize him so to do ; the said Annie Rod-
ney having no knowledge, except such as Charles Howard
had of the same, executed to each of said stockliolders, a
deed signed by himself as attorne\'-in-fact, for all of said

stockholders, a tract of land described as follows

:

To Pliilip Francis, beginning at a point forty chains
north of the southwest corner of said section six, township
twenty, range three east, and running thence east six

chains ; thence nortli 6.66| chains ; thence west six chains
;

and thence south 6.66| chains to the place of beginning.

To Edward S. Simmons, beginning at a point forty chains
north, and six chains east of the southwest corner of said

section six, and running thence east six chains, thence
nortli 6.66| chains ; thence west six chains, and thence
south 6.66-| chains to the place of beginning.

To George P. Riley beginning at a point forty chains
north and twelve chains east of the southwest corner of

said section six, and running thence east six chains, thence
north 6.66f chains; thence west six chains, and thence
south 6.6o| chains to the place of beginning.

To Charles Howard, beginning at a point forty

chains north and eighteen chains east of the southwest
corner of section six, and running thence east six

chains ; thence north 6.66f chains ; thence west six

chains, and thence south 6.66f chains to the place of begin-

ning ; also beginning at a point forty chains north and
twenty-four chains east of the southwest corner of said

section six, and running thence east six chains ; thence
north 6.66| chains, thence west six chains ; and thence
south 6.66f chains, to the place of beginning.

To George Washington, beginning at a point 46f chains
north of the southwest corner of said section, and running
thence- east six chains ; thence north 6.66f chains ; thence
west six chains, and thence south 6.66| chains to the place

of beginning.

To Mary H.Carr, beginning at a point 46f chains north,

and six chains east of the southwest corner of said section,

and running thence east six chains ; thence north 6.66f
chains ; thence west six chains ; thence south 6.66| chains
to the place of beginning.
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To George Thomas, beginning at a point 46§ chains

north, and twelve chains east of tlie southwest corner of

said section, and running thence east six chains ; thence

north (j.CSl chains ; tlience west six chains, and thence

south G.Go§ chains to the place of beginning.

To George Luviney, beginning at a point 46| chains

north, and eighteen chains east of the soutliwest corner of

said section, and running thence east six chains ; thence

north 6.66§ chains ; thence west six chains, and thence

south 6.6G| chains to the place of beginning ; also begin-

ning at a point 53J chains north, and eighteen chains east

of the soutliwest corner of said section, and running thence

east six chains ; thence north 6.66| chains ; thence west

six chains, and thence south 6.66| chains to the place of

beginning.

To John Donaldson, beginning at a point 46| chains

north and twenty-four chains east of the southwest corner

of said section, and running thence east six chains
;
thence

nortli 6.66| chains, thence west six chains, and thence

south G.66f chains to the place of beginning.

To Charles Gilbert, beginning at a point 53f chains

north of the southwest corner of said section six,and running
thence east six chains ; thence north G.GGf chains ; thence

west six chains, and thence south G.GGf chains to the place

of beginning.

To James H. Givens, beginning at a point 53^ chains

north and six chains east of the southwest corner of said

section six, and thence running east six chains ; north,

6.6G| chains ; west six chains, and thence south G.GGf
chains to the place of beginning.

To William Brown, beginning at a point 53J chains
north and twelve chains east of the southwest corner of

said section six, and running thence east six chains
;

north G.GGf chains ; thence west six chains ; and thence
soutli G.GGf chains to the place of beginning.

To John Huntington, beginning at a point 53^ chains
north and twent^^-four (bains east of tlie southwest corner

of said section six, and running thence east six chains
;

north G.GGf chains ; west six chains ; and tlience south

G.GGf chains to the place of beginning.
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To Charles Howard, beginning at a point forty cliains

north and twenty-four chains east of the southwest corner
of section six, township twenty, north range three east

;

tlience east six chains; thence north 6.66| chains ; thence
west six chains ; thence south 6.66| chains to the place of
bej^inning. containing four acres.

To Edward S. Simmons, beginning at a point forty

chains north and six chains east of the southwest corner of

section six, township twenty, north range three east ; thence
east six chains ; thence north 6.66§ chains ; thence west six

chains ; thence south 6.66f chains to the place of beginning,
containing four acres.

To Annie Rodney, beginning at a point forty chains
north and eighteen chains east of the southwest corner of

section six, township twenty, north range three east
;

thence six chains east ; thence north 6.66f chains; thence
west six chains ; thence south 6.66f chains to the place of

beginning, containg four acres.

XI.

That said deeds, and each of the same, described the ini-

tial corner of the description of the premises therein

attempted to be conveyed, as a point forty chains, north of

the southwest corner of section six, township twenty, north
range three east of the Willamette meridian, whereas the

same should have been forty chains, north of the southwest
corner of section five, in township twenty, north of range
three east of the Willamette meridian, and were signed by
the name of John W. Matthews and not by the names of

an}' of the said alleged grantors in said deed, and were oth-

erwise incorrect and void.

XII.

That on the 23d day of March, 1873, the said James H.
Givens died intestate, leaving Mary A. Givens his widow
and onlv heir-at-law.

XIII.

That on the 24th day of March, 1873, the said John W.
Matthews, still assuming to act under the authority of said

instrument, in writing, and without any additional autlior-

ity, made, executed, acknowledged and delivered a second
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deed to each of said stocklioldois, wliic^hicorrectly stated

tlie section in which the said tracts are situated, and the

true initial corner of the description in each, and to which
he signed the names of several of the stockholders, as

grantors therein, and purported to conve}^ to each of said

stockholders the same tract purported to be conveyed to

said persons by the said deed of September 5, 1871, but

correctly stating the initial corner of said tract, except that

in said deeds on Marcli 24, 1873, he attempted to convey

U) the said Charles Howard, the same tract attempted to be

conveyed by said deed of September 5, 1871, to Annie
Rodney, and to the said Mary A. Givens, the tract attempted

by said deed of September 5, 1871, to be conveyed to

James H. Givens, and to George Luviney, the same tract

attempted b}^ said deed of September 5, 1871, to be con-

veyed to him and in addition thereto, the same tract

attempted by said deed of September 5, to be conveyed to

George Washington. That said deed, executed to Charles

Howard, recites that the lot described in the said deed of

September 5, 1871, to Annie Rodney, was erroneously con-

veved to her.

XIV.

That since March 24, 1873, the taxes upon said property

have been assessed to the several persons named in said

deeds, in severalty, and have been paid by them and their

successors in interest.

XV.

That complainant herein has purchased, and is the owner
of all the interest of said James H. Givens and Mary A.

Givens, his widow, in said tract, whether the same has been

divided or is an undivided interest.

That in the year 1888, the defendant, Samuel Coulter,

purchased in good faith, and for a vaUiable consideration,

all the interest of Annie Rodney, (now Annie Ferry) in

said undivided tracts, and received from her and Daniel

Perry, her husband, a deed of bargain and sale, conveying
to him the same.

XVI.

That in the year 1885, the said Charles Gilbert died

intestate, leaving George A. Gilbert, his brother, and sole

heir-at-law, and the said defendant, Samuel Coulter, is now
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the owner in fee simple, by muoiie conveyances from the
said George A. Gilbert, of all the interest of the said George
A. Gilbert, in said tracts of land.

XVII.

That on the 24th day of March, 1873, the said Matthews,
acting under said power of attorney, conveyed to the defend-
ant, John Donaldson, one of the original stockholders in

said corporation, a tract of land described as follows :

Beginning at a point 46.6G| chains north and twenty-four
chains east of the southwest corner of section five, town-
ship twenty, north of range three east ; thence east six

chains ; thence north 6.66| chains ; thence west six chains;
thence south 6.66| chains to the place of beginning, con-
taining four acres. That the said Donaldson accepted said

deed and thereafter, on the 15th day of April, 1873, conveyed
said tract to H. C. Clement, by warranty deed ; that said

Clement thereafter, on the 15th day of December, 1882,
conveyed to W. B. Kelly the northeast one acre of said

tract by warranty deed ; that said Kelly and wife there-

after, on the 25th day of January, 1883, conveyed said one
acre by warranty deed to Morris Gross, who is now in

possession thereof under said conveyance. That said

Clement conveyed said lands by divers mesne conveyances
so that Mary L. Smith and Sheldon Allen, as tenants in

common, are now seized and in the possession by convey-
ance to them of all the following portions thereof, to-wit

:

Beginning at a point 46| chains north and twenty-four
chains ease of the southwest corner of said section five

;

thence north 6| chains ; thence east three chains ; thence
south 3j chains ; thence west three chains ; thence south

3J chains ; thence east three chains ; thence south 3J
chains ; thence west six chains ; thence east three chains

;

thence south 3J chains ; thence west six chains to the place

of beginning, containing three acres ; except the following
mentioned lots in the said three acres, as the same would
appear upon a subdivision of said tract into lots, blocks,

streets and alleys, according to the general plan of subdi-

vision of the City of Tacoma, within the limits of which
city the said tract lies, viz : Lots numbers eleven and
twelve in block 102 8; lots one, two and three in block
1127

; and lot number six in block 1128, and with the

exception of the lots above mentioned, the said Sheldon
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Allen and Mary L. Smith are now the owners and in

possession of, and entitled to the possession of said three

acres. Said lands were conveyed to these complainants,

Sheldon Allen and Mary L. Smith, by two certain deeds, as

follows : A deed dated January 10th, 1878, and recorded in

the office of the auditor of Pierce county, April 8th, 1879,

in book seven of deeds, at page eighty-six ;
and by a cer-

tain other deed dated September 13th, 1879, and recorded

in the office of the auditor of said county on the 25th day

of September, 1879, in book seven of deeds, at page 356
;

in which said two deeds said lands are not described by

metes and bounds, but as lots numbered 4, 5, 6, 7, 8, in block

numbered 1127, and the west fractional parts of lots 1, 2,

3 and 4, in block numbered 1126, in New Tacoma, as shown

by the official plat of said New Tacoma on record in the

office of the county auditor of said county ; and those cer-

tain other lots shown by said plat, as follows : Lots 1, 2, 3,

4, 5 and 6, in block 1129 ; lots 1, 2, 3, 4, 5, and fractional

lot 7, in block 1128; and fractional lots 4 and 5 ; and lots 6,

7, 8, 9 and 10, in block 1128 ; and fractional lots 10, 11

and 12, in block 1029 ; which lots embrace the identical

lands above described by metes and bounds, and none

other ; and are the same lands conveyed by the defendant,

H. C. Clement, to John E. Burns by warranty deed, dated

September the 11th, 1873, and recorded September 19th,

1873, in book four of deeds, at page 210.

XVIII.

Thaton the 24th day of March, 1873, the said Matthews act-

ing under said power of attorney, conveyed to the defendant,

John Huntington, one of the original stockholders in said

corporation, a tract of land described as follows : Begin-

ning at a point 53.33j chains north, and twenty-four chains

east of the southwest corner of section five, township

twenty, north range tliree east, thence east six chains
;

thence north G.GG| chains ; thence west six chains; thence

south 6.66| chains to place of beginning, containing four

acres. And lie, the said Huntington, afterwards sold and

conveyed certain portions thereof, to-wit : The west half

of said four acre tract, to Mary A. Cottle, by warranty deed,

dated June 23d, 1873 ; that said Mary A. Cottle, thereafter,

on June 17tii, 1881, conveyed said west half of said tract

to Walter M. Lee ; that said Walter M. Lee, on the 16th
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day of Jul3% 1881, conveyed the south half of the tract so

conveyed to him, to Byron A. Yoang ; that said Young, on
the 27th day of May, 1882, conveyed said land by warranty
deed to one John L. Binder ; that said Binder on the 27th
day of November, 1882, conve3^ed the same by warranty
deed to one Jacob Stumpfle ; that said Stumpfle on the 5th
day of March, 1881, conveyed the said by quitclaim deed
to Hattie B. Child, who is now in possession thereof, under
said conveyance. That the said Walter M. Lee died intes-

tate, before the commencement of this action, possessed of

all the interest, legal or equitable, which he acquired by
said deed to him b}'- the said Mary A. Cottle ; that he left

him surviving as his only heirs-at-law, the said Walter H.
Lee, Martha A. Lee, Esther Lee, and Mattie G. Fulmer,
wife of the said E. 0. Fulmer, who as such heirs-at-law,

have succeeded to the interests of said decedent, in said

lands, as tenants in common, and who have ever since

been, and now are, in possession thereof, as such tenants in

common.
XIX.

That on the 24th day of March, 1873, the said Matthews,
acting under said power of attorney, conveyed to George
Thomas, one of the original stockholders in said corpora-
tion, a tract of land described as follows : Beginning at a

point 46.66f chains north, and twelve chains east of the

southwest corner of section five, township twenty, north of

range three east, thence east six chains ; thence north
6.66| chains; thence west six chains ; thence south 6.66§
to place of beginning, containing four acres. That the
defendant, Louisa M. Flowers, is the devisee of all the

interest in said original tract of land of George Thomas,
who was one of the stockholders of said corporation, and
to whom said Matthews conveyed one of said tracts of land,

as hereinbefore stated ; that said will was duly admitted to

probate in the probate court of Pierce county, Washington
territory, December 2d, 1875, and was recorded in book five

of deeds, in the office of the auditor of said county, at page
169.

XX.

That on the 23d day of January, 1873, the said Mat-
thews, acting under said power of attorney, conveyed to

William Brown, who was a stockholder in said corporation,



62

and one of tlie makers of the said power of attorney

to said Matthews, and wlio at all times after the making of

said power of attorney and said convex^ance, acquiesced in

said attempted partition, without dissent, a tract of land

described as follows : Beginning at a point 53.33J chains

north and twelve chains east of the southwest (S. W.) cor-

ner of section five, township twenty, north range three east,

thence east six chains, thence north 6.66f chains, thence

west six chains, thence south 6.6G| to the place of begin-

ning, containing four acres, being tract numbered three as

laid down on the map made for the Workingmen's Joint

Stock Association, and on which the division of the sixty

acre tract, of which the above is a part, was based. The
above land is located in section five, township twent}^ north

range three east, Willamette meridian. That the said

Brown afterwards, by warranty deed, conveyed the land so

conveyed to him by said Matthews to one C. P. Ferry; that

said Ferrv conveyed the same by warranty deed to William
B. Kelly;" that said Kelly, on the 22d day of March, 1883,

conveyed the same b}^ warrant}^ deed to Henry C. Bostwick,

who is in possession thereof, under said conveyance; that

said Brown, on April 3, 1883, conveyed by warranty deed

the south half of the northeast quarter of said four acre

tract so conveyed to him by said Matthews to J. B. Welsh,

who is now in possession thereof, under said conveyance.

That said Brown conveyed the southeast one acre of said

tract to Thomas A. Cottle by warranty deed on the 20th

day of June, 1873, that said Cottle thereafter, on the 11th

day of July, 1881, conve3^ed the same to Julius Kley by
warranty deed; that said Kley, on the 24th day of May,
1883, conveyed the same by warrant}^ deed to John L.

Binder, who, on the 12th day of September, 1882, conveyed
the same by warranty deed to Thomas C. Armstrong, who
is now in possession thereof under said conveyance.

XXI.

That on the 24th day of March, 1873, said Matthews,

acting under said power of attorney, conveyed to Philip

Francis, who was one of the original stockholders in said

corporation, and one of the signers of said power of attor-

ney, and who at all times acquiesced in said attempted

partition, the tract of land described as follows : Beginning

at apoint forty chains north of the southwestcorner of section
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five (5), township twenty (20), north range tliree east, thence
east six chains, thence north 6.60| cliains, thence west six

chains, thence south 6.66| chains to tlie phice of heginning,
containing four acres. That the said Francis accepted the
said attempted partition and conveyance made to him hy
said John W. Matthews without dissent; that afterwards,

on the 23d day of June, 1873, he convej^ed the east half of

said four acre tract b}^ warranty deed to Thomas J. Cottle,

who afterwards, on the 8th day of September, 1873, con-
veyed the same by warranty deed to F. S. Akin, who is now
in possession thereof, under said conveyance.

XXII.

That on the 24th day of March, 1873, the said Matthews
acting under said power of attornej-, conveyed to Charles
Howard, who was one of the original stockholders in said

corporation, and one of the makers of said power of attor-

ney to said Matthew^s, and who at all times thereafter

acquiesced in the said attempted partition, a tract of land
described as follows : Beginning at a point forty chains north
and twenty-four chains east of the southwest corner of section

five (5), township twenty, north range three east, thence east

six chains, thence north 6.661 chains, thence west six chains,

thence south 6.66|chainstotlieplace of beginning, containing
four acres. Alsotlie following described parcels erroneously
conve3"ed to Anna Eodney, to-wit : Beginning at a point

fortv chains north and eigliteen chains east of the south-

west corner of section five, township twenty, north range
three east, thence six chains, tlience north 6.66| chains,

thence west six chains, thence south 6.66| chains to the

place of beginning, containing four acres. That said

Howard accepted said deed, and at all times accjuiesced

without dissent in said attempted partition made to him by
said Matthews in the partition attempted to be made; that

thereafter, on the 25th day of April, 1882, he executed a

power of attorney to one Frank Clark, authorizing him to

sell and convey said lands; that afterwards, on the 2d day
of September, 1882, he, by his said attorney, executed a

warranty deed conveying an undivided half interest in a

tract of land described as beginning at a point forty chains
north and twenty-four chains east of the southwest corner

of section five, thence six chains east, thence north 6f
chains, thence west six chains, thence south 6f chains to
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the place of beginning, containing four acres; also the fol-

lowing described parcel, erroneously conveyed to Annie
Rodney, to-wit: Beginning at a point forty chains north
and eighteen chains east of the southwest corner of

said section five, thence east six chains, thence north

6| chains, thence west six chains, thence south 6f chains

to the place of beginning, containing four acres.

That said Howard had no right or title to said last

described tract of land ; that Samuel Coulter has succeeded

to all the rights and interest of the said Annie Rodney
therein, b}^ deed of conveyance from her to him, as herein

more fully set forth. That upon the 2d day of September,
1882, the said Charles Howard, by his attorney, Frank
Clark, conveyed an undivided one-half interest in both of

the tracts herein described, to one William Thompson, by
warranty deed ; that on the 4th day of November, 1882,

said Thompson conve3^ed said land by warranty deed to

Van Ogle ; that said deed described both of the tracts

herein described ; that neither said Howard, nor said

Thompson as his grantee, had au}' right or interest in so

much of said lands as had been prior to said conveyance
by said Matthews to said Howard conveyed, or had been
intended to be conveyed to said Annie Rodney. That on
the 19th day of March, 1881, said John Carson conveyed
by deed of quitclaim to said Van Ogle, all his interest in

the north half of the easterly of said two four acre tracts,

and the south half of the westerly of said two tracts, that

upon the same day the said Van Ogle conve^^ed b}' quit-

claim deed to said Carson, all his interest in the south half

of the easterly of said two four acre tracts, and all his

interest in the north half of the westerl}^ of said two tracts
;

that the defendant Annie Ogle, has succeeded by deed of

conve3^ance from said Van Ogle, to all the interest at any
time held b}^ said Van Ogle to each and both of said tracts.

XXIII.

That on the 24th day of March, 1873, the said

Matthews, acting under said power of attorney, conveyed
to one George Luviney, one of the original stockholders in

said corporation, a tract of land described as follows :

Beginning at a point 53^ chains north, and eighteen chains

east of the southwest corner of said section five ; thence
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east six chains ;
thence north 6f chains ; thence west six

chains ; thence south 6| chains to the place of beginning,
containing four acres.

That said Luviney accepted said deed, and thereafter on
the 21st day of June, 1873, conveyed the lands herein
described to one Thomas J. Cottle by warranty deed ; that

thereafter on Juh^ 5th, 1873, said Cottle conveyed said

lands to one David Jacobi ; that afterwards on the 30th

day of March, 1883, said Jacobi conveyed said lands to one
George B. Kandle ; that afterwards on the 20th day of

April, 1883, said Kandle conveyed said lands to the defend-

ant, William H. Fife, who is now in possession thereof

under said conveyance.

XXIV.

That the said Louisa M. Flowers, on the 11th day of

October, 1887, conveyed the southwest one acre of the

tract conveyed to her b}^ said Matthews by warranty deed,

to one L. F. Cook, who afterwards on the 21st day of Janu-
ary, 1888, conveyed the same by warrant}^ deed to D. S.

Marvin, who is now in possession thereof under said con-

veyance.

XXV.

That on the 2d day of May, 1883, the said Louisa M.
Flowers, by warranty deed conveyed the southeast one acre

of the four acre tract conveyed to her by said Matthews,
to J. B. Welsh, who is now in possession thereof under
such conveyance.

XXVI.

That Mary H. Carr was one of said original corporators
;

that said Matthews, under said power of attorne}', conve3^ed

to her on March 24, 1873, four acres of said land described

as follows : Beginning at a point 46f chains north and
six chains east of the southwest corner of said section five

;

thence east six chains ; thence north 6§ chains ; thence

west six chains ; thence south 6| chains to the place of

beginning.
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That afterwards, February 2, 1883, said Mary H. Carr
conve3^ed the following portion of said lands to one George
B. Kandle, to-wit : Commencing at a point 46§ chains
north and six chains east of the southwest corner of said sec-

tion five ; thence east three chains ; tiience north 3f chains
;

thence east three chains ; thence north 3J chains ; thence
west three chains ; thence south 6|- chains to the place of

beginning, containing three acres ; that afterwards, Febru-
ary 13, 1883, said Kandle conveyed said lands to H. C.

Bostwick, who is now in possession thereof under said con-

veyance.

XXVII.

That Edward S. Simmons was one of the original stock-

holders of said corporation ; that said Matthews, under
said power of attorne}^, conveyed to said Simmons, March
24, 1873, a portion of said tract described as follows :

Beginning at a point forty chains north and six chains east

of the southwest corner of said section five, in township
twenty, range three east, in Pierce county, Washington ter-

ritory ; thence east six chains ; thence north 6| chains
;

thence west six chains ; thence south 6f chains to the place

of beginning, containing four acres; that said Simmons
accepted said deed and afterwards. May 3, 1873, conveyed
the northwest one acre of the lands therein described to

Frank E. Hodgkin ; that afterwards, on the 19th day of

October, 1883, the said Simmons executed a further and
other conve3^ance by warranty deed, in which said lands
were described as follows : All that lot or parcel of land
beginning 46f chains north and six chains east of the

southwest corner of section five, aforesaid ; thence south 3J
chains ; thence east three chains ; thence north 3^ chains,

and thence west three chains to the place of beginning,
containing one acre, more or less. These words follow the

description : This deed is given for the purpose of correct-

ing and confirming a certain deed given b}^ Edward S,

Simmons to Frank E. Hodgkin, of date May 3, 1873,

which deed is recorded in book three, on page 737, of

records of deeds for Pierce county, Washington territory.

Afterwards, March 2, 1888, said Hodgkin conveyed said

lands by warranty deed to Dana Child, who afterwards,
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April 11, 1888, conveyed said lands by warranty deed to B.
A. Bissell, who is now in possession thereof under said

conveyance.

XXVIII.

That Annie Rodney was one of the original stockholders
in said corporation, and as such was entitled to thirty

four-hundred-and-sixty-fourths (30-464) of the capital stock

hereof, and upon conveyance of the lands owned by said

corporation to the stockholders thereof, upon the 10th day
of February, 1871, she became entitled to have and to hold
in her own right as a tenant in common with all the other
stockholders in said corporation herein before named,
thirty four-hundred-and-sixty-fourths (30-464) of said ori-

ginal tract of land ; that afterwards, on the 9th day of Sep-
tember, 1871, under the supposed authority given him by
the power of attorne}'' made by said stockholders to him,
the said Matthews attempted to make partition of said

land and executed deeds to said several stockholders for

their several interests, that among others he executed to

said Annie Rodney a deed for a tract of land therein de-

scribed as follows : Beginning at a point forty chains
north and eighteen chains east of the southwest corner of

section six, township twent}^, north range three east

;

thence east six chains ; thence north 6.66f chains ; thence
west six chains ; thence south 6.66| chains to the place of

beginning, containing four acres.

That the purpose and intent of said conveyance to each
and every of said stockholders was to conve}^ lands in sec-

tion five, according to the description contained in said

several deeds ; that said lands were afterwards conveyed
by said Matthews to the said Charles Howard, as herein-

before set out, that in truth and in fact said Howard was
not entitled to a conveyance thereof, but the same belonged
to, and was the property of the said Annie Rodney ; that

the defendant, Samuel Coulter, has, by conveyance from
her, succeeded to all her right and interest therein, as here-

inbefore set forth.

XXIX.

That one James H. Givens was one of the original

stockholders in said corporation, and as such was entitled

to thirty four-hundred-and-sixty-fourths (30-464) of the
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stock tliereof ; tliat lie died in the year 1873 intestate, and
without having received a conveyance in severaUy of his

interest in said lands ; that he left him surviving his

widow, Mar}' A. Givens, who was his sole heir-at-law.

That afterwards, on the 22d day of March, 1873, said

Matthews, acting under said power of attorney, conveyed

to said Mary A. Givens a })ortion of said original tract

described as follows : Beginning at a point 53.33J chains

north, and six chains east of the southwest corner of sec-

tion five, in township twenty, north range three east; thence

six chains east ; thence north G.66f chains ; thence west

six chains ; thence south 6.66| chains to the place of begin-

ning, containing four acres. That on the 17th day of

October, 1888, the said Mar}^ A. Givens sold and conveyed

to the complainant herein, the said tract of land, who is

now in possession thereof under said conveyance.

XXX.

That Charles Gilbert was one of the original stock-

holders in said corporation, and, as such, entitled to thirty

four-hundred-and-sixty-fourths of the capital stock of said

corporation ; that, on the 24th day of March, 1873, the

said Matthews, acting under said power of attorney, con-

veyed to the said Gilbert, a portion of said tract described as

follows : Beginning at a point 53.33f chains north of the

corner of section five, in township twenty, north range

three east ; thence six chains east ; thence north 6.66f
chains ; thence west six chains ; thence south 6.66f chains

to the place of beginning, containing four acres. That the

said Samuel Coulter has succeeded by conveyance thereof,

to all the rights and interest of the said Gilbert in said

lands, and is now in possession thereof.

XXXI.

That George Washington was one of the original stock-

holders of the said corporation, and as such entitled to

thirty four-hundred-and-sixty-fourths (30-464) of the capital

stock thereof. That in said partition attempted to be

made of said lands by said Matthews under said power of

attorney, on the 0th day of So{)tember, 1871, he conveyed
to said (Jeorge Washington a tract of land described as fol-

lows : Beginning at a point 46.66| chains north of the
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southwest corner of section six, township twenty, north
range three east ; thence six chains east ; thence north

6.66f chains ; thence west six chains ; thence south 6.66|
chains to the phice of beginning, containing four acres.

That in truth and in fact, said description was intended to

embrace lands described in section five instead of section

six ; that afterwards said Matthews conveyed the said lands

to George Luviney, but the said Washington was, at all

times, the equitable owner thereof. Tliat the defendant,

Annie Ogle, has, by conveyance thereof, succeeded to all

the rights and interest of the said Washington.

XXXII.

That the said George Luviney died in the year 1875,

being, at the time of his death, entitled to hold all of the

interest conve3'ed by said Matthews to said George Riley

in the following tract of land : Beginning at a point forty

chains north and twelve chains east of the southwest corner

of said section five, township twenty, noi'th of range three

east of the Willamette meridian, running thence east three

chains, thence north 3J chains, thence west three chains,

thence south three chains to the place of beginning. That
on the 24th day of March, 1873, the said John W.Matthews,
assuming to act under said power of attorney, conveyed to

the said Luviney the following tracts in addition to the

tract hereinbefore described as having been conveyed by
said Luviney to Thomas J. Cottle, and thereafter by mesne
conveyances to the defendant, William H. Fife, to-wit

:

Beginning at a point 4Gf chains north of the southwest cor-

ner of said section five, township twenty, north of range

three east of the Willamette meridian, running thence east

six chains, thence north 6| chains, thence west six chains,

thence south 6f chains to the place of beginning; also that

certain other tract beginning at a point 46| chains north

and eighteen chains east of the southwest corner of said

section five, township twenty, north of range three east of

the Willamette meridian, running thence east six chains,

thence north 6f chains, thence west six chains, thence

south 6§ chains to the place of beginning. That at the

time of his death, the said Luviney was seized and possessed

of all the interest in said lands, excepting that theretofore

conveyed by him, and now held by the said Fife, which he

received either by virtue of said deed by said Matthews to
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him, or to which he was entitled as one of the original

stockholders in said corporation as hereinbefore set forth.

That he died intestate, leaving him surviving as his sole

heir-at-law, one Sarah Elizabeth Jane Allen, who thereafter

conveyed said lands to the defendant, Seymour R. Allen.

That the first of the four tracts in this paragraph described

was, until after the commencement of this suit, claimed by
the defendant Annie Van Ogle, under a conve3^ance thereof

by George Washington to her; that the said Annie Van
Ogle and Seymour Allen have, si::ce the commencement of

this suit, agreed upon a compromise of their claims to said

tract; that the said Annie Van Ogle has conve3'ed by con-

veyance duly executed hy her, and her husband Van Ogle,

all her interest in the said tract to the said Allen who is

now in possession thereof under said conveyance.

XXXIII.

That the defendant, H. C. Clement, has by mesne con-

veyances, succeeded to all of the rights and interest of the

said Philip Francis, in and to the following described tract,

to-wit : An undivided one-third of tlie northwest one-

fourth of the four acre tract hereinbefore referred to as hav-

ing been conveyed by the said Matthews to the said Francis,

the said quarter of said four acre tract, being described as

follows : Beginning at a point 3.66| chains north of the

southwest corner of the northwest quarter of section five,

township twenty, north of range three east of the Willam-
ette meridian ; thence three chains east ; thence north 3J
chains ; thence west three chains ; thence south 3g chains

to the place of beginning. That the said Clement further

makes claim adversel}^ to the claim of the defendant,

Henry C. Bostwick, to the following described tract : Begin-

ning at a point 56| chains north, and twelve chains east of

the southwest corner of section five, township twenty,

north of range three east; thence three chains east ; thence

north 3J chains ; thence west three chains ; thence south

3J chains to the place of beginning.

But it is found and adjudged that said Clement has no
right or title thereto as agninst the claims of the said Bost-

wick, and is further found and adjudged that the said Clem-
ent has no right, title or interest in, or to any of the said
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lands described in the bill of complaint and cross-bills

herein, other than the undivided one-third interest in the
one acre tract hereinbefore described.

XXXIV.

It is found and adjudged that the defendant, John
Plume, has by divers mesne conveyances succeeded to all

the right, title and interest of the said George P. Riley, in

and to the one-fourth of the tract conveyed by said

Matthews to said Riley as hereinbefore set forth, and that

he is now in possession thereof.

XXXV.

It is further found and adjudged that the defendant, C.

A. Gove, has no right, title or interest in or to any of the

said lands described in said bill of complaint.

XXXVI.

It is further found and adjudged that the defendant,
John Donaldson, has no right, title or interest in any of the

lands in the bill of complaint herein described.

XXXVII.

It is further found that the said partition so attempted
to be made by the original stockholders in said corporation
and by said Matthews, in the deeds executed by him under
the power conferred or attempted to be conferred on him
by them, was not valid or effectual in law to operate as a

partition of said lands, or to vest in the grantees named in

said deeds in severalty the legal title to the lands therein

respectively described ; and it is further found that the

partition so attempted to be made as between the said

parties and all of them was in all respects fair, equitable

and just, that the said deeds were executed and acted upon
and conveyances made thereunder in good faith and with
the belief upon the part of the persons so making, and of

those receiving the same, that said partition was valid in

law to vest in the grantees named in the deeds of said

Matthews in severalty the legal title to the lands therein
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described. It is further found tliat each and every of

said several parties named in said original deeds and those

claiming under them, have paid all taxes and assessments

upon the said lands so allotted to them respectively since

said attempted partition, and have since in good faith

exercised all of the usual acts of ownership over said

lands.

It is therefore ordered, adjud'^ed and decreed that each

and all of the parties to this suit be estopped, each as

against the other, from asserting or claiming any right,

title or interest to any of said lands, except to that particu-

lar tract allotted to him or her, or to whose under whom
they each respectfully made claim, as hereinbefore set

forth, except F. V. McDonald and Samuel Coulter, who are

not estopped, but who assent to this decree, subject, how-

ever, to the further provisions herein contained, as to the

partition of said lands.

It is further adjudged and decreed, that partition be

made among the several parties to this action, as nearly as

practicable according to their respective interests, or the

interests of their several grantors, as the same are set forth

and described in the deeds of the said Matthews, and that

the said lands be allotted to them as nearly as practicable,

according to the partition then attempted to be made, but

if it shall be ascertained upon a true survey of said original

tract, that there is an excess or deficiency, so that the same
cannot be divided into exact accordance with said

attempted partition, then the same shall be made so as to

give to each of the present owners thereof as their respect-

ive interests are hereinbefore set forth, his or her equitable

interest therein, upon the basis of said original partition,

and the interest of said original stockholders in the capital

stock of said corporation, as the same are respectively here-

inbefore set forth. It is further ordered and directed that

A. Reeves A3a-es be and he is hereby appointed commis-
sioner of this court, with authority to employ some compe-

tent surveyor to locate and survey said lands, and to make
a plat thereof, showing the location and area of the respect-

ive interests of each and every of the parties to this suit.

And said commissioner is directed to procure an abstract

of the title to said original tract of land, showing the sev-

eral conveyances thereof b}^ each and every of the respect-

ive grantees in the deeds of the said Matthews, and of all
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of the parties claiming under them at any time prior to

the commencement of this action, and that said survey,
plat and abstract be made a part of his report of his pro-
ceedings under this decree.

It is further ordered and adjudged that the final parti-

tion of said lands and the determination of all questions
not herein expressly determined and adjudged be reserved
until the coming in of the report of the said commissioner.

C. H. Hanford, Judge.

Copy of decree signed this 25th November, 1891.

"Exhibit D."

In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.— Western Division.

No Answer.

F. V. McDonald,
Plaintiff,

vs.

Dolphus B. Hannah and
Kate E. Hannah,

Defendants.

Come, now, the above named Dolphus B. Hannah and
Kate E. Hannah, and for answer to the complaint of the
plaintiff herein, they allege as follows :

I.

They deny each and every allegation contained in para-

graph second of said complaint.

II.

They admit that they are in the actual possession of said

premises, but deny that they wrongfully withhold the same
from said plaintiff.

III.

The}^ deny that they wrongfully entered into the posses-

sion of said premises, and deny that they wrongfully with-

hold the same from plaintiff.
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And for further answer and defense these defendants

I.

That on the 5th day of November, A. D. 1881, all and
singular the premises described in plaintiff's complaint

were within the limits established by an act of the legislat-

ive assembly of the Territory of Washington, approved
November 5th, 1881, entitled :

" An Act to Confer a City

Government upon New Tacoma," as the corporate limits of

New Tacoma ; and that under and by virtue of said act of

said legislative assembly, the City of New Tacoma was duly
incorporated.

11.

That under the provisions of section thirty-four of said

act, the city government of New Tacoma had power and
authority to assess, levy and collect taxes for general munici-

pal purposes upon all property, both real and personal,

situate within the corporate limits, which was, by law, tax-

able for territorial and count}^ purposes.

III.

That in the year, A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma, a tax

upon all the real estate within the limits of said city,

including the premises described in the complaint herein,

for general municipal purposes. That the said premises,

being so, as aforesaid, within the corporate limits of New
Tacoma, were by law taxable for territorial and county pur-

poses, and that one Mary A. Givens, was then and there the

record owner, also the owner in fact of said premises.

IV.

That in the year, A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma a tax upon
all the real estate within the limits of said city, including

the premises described in plaintiff's complaint, for general

municipal purposes, and that all and singular the said

premises were duly assessed to said Mary A. Givens, for

said 3^ear.
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V.

That under section sixty-two of said act incorporating

New Tacoma, it is provided that the council of said corpo-

ration must provide by ordinance within what time all

municipal taxes, whether general or special, must be paid
to the treasurer, and when the taxes, not so paid, become
delinquent ; also fixing the time when the tax roll must be
returned to the council.

VI.

That in pursuance of the provisions of said section

sixty-two, the council of said corporation did provide by
ordinance that all municipal taxes must be paid to the

treasurer by the 31st day of December, 1882, and that all

taxes not so paid should be delinquent; which ordinance
was duly passed the 24th day of October, 1882.

VII.

That said premises be so, as aforesaid, assessed to the

said Mary A. Givens.

VIII.

That thereafter, the city council of said city, ordered the

clerk of said city to deliver to the tax collector of delinquent
taxes, (the sheriff of the county,) the tax roll of 1882, upon
which the said property described in the complaint herein,

was assessed to the said Mary A. Givens, as aforesaid, and
caused to be attached thereto a warrant to the said sheriff

of Pierce county authorizing the said sheriff to collect all

delinquent taxes, as provided b}^ law, and in accordance
with the provisions of section sixty-three of said city's char-

ter, and section twenty-nine hundred and three of chapter
twenty-five of the Code of Washington.

IX.

That in pursuance of the directions and instructions so

given by said city council, the clerk of said city, did,

on the 23d day of January, 1883, deliver to the sheriff of

Pierce count}^ the duplicate assessment roll containing a

list of all persons and property owing taxes in and to the
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said City of Tacoma, together with the costs and charges

thereon, which said duplicate city assessment roll did then

and there include the property described in the complaint
herein, the same being assessed thereon for the year ending
December 31, 1882, for said municipal taxes, to the said

Marv A. Givens.

X.

That on the 2d day of April, 1883, the said sheriff of

Pierce county entered in the duplicate assessment roll,

immediately following his supplemental assessment, the

affidavit required by section twent3^-nine hundred and fifty

of the Code of Washington territory, to the effect that after

due and dilligent search no personal property could be

found to pay the taxes assessed against the persons and
property described in said duplicate assessment roll remain-

ing unpaid, and that the taxes due from said Mary A.

Givens assessed on the land described in plaintiff's com-
plaint, had not been paid, and that the same then and
there appeared on said duplicate assessment roll as delin-

quent and wholl}^ unpaid ; that the said taxes so due from

said Mary A. Givens and assessed on said land were then

delinquent and unpaid and that no personal property

could be found belonging to said Mary A. Givens, out of

which said taxes could be paid.

That under the provisions of section twenty-nine hun-

dred and sixteen, of the Code of Washington territory, the

said sheriff gave public notice of the sale of the real prop-

erty described in said delinquent list, for the total amount
of taxes then due thereon, including printing, interest and

costs to date of sale, by publishing for three successive

weeks, immediately prir)r to the first Monday in May, 1883,

the said delinquent list, in the manner provided by law, in

New Tacoma, Pierce county.

XI.

That said delinquent list contained a notification that

all real estate, described thereon, on which the taxes for the

preceding year, to-wit : Tlie year 1882, had not been paid

would be sold at public auction to satisfy the taxes, pen-

alty, interest and costs due the city from the owners thereof

for said year, at New Tacoma, in front of the court house



77

door in said county and territory ; that said sale would com-
mence on the first Monday in May, and continue until said

real estate was sold, as required by law, which notice, so

published as aforesaid, centained a description of all prop-

erty' to be sold and the names of the persons to whom said

property was assessed ; and that the said delinquent list, so

published as aforesaid, contained a description of the prop-

ert}^ described in plaintiff's complaint, assessed to the said

Mary A. Given s.

XII.

That in pursuance of said notice, so published and given

as aforesaid, the said sheriff did on the 7th day of May,

1883, offer the said tract of land, described in plaintiff's

complaint, for sale between the hours of ten o'clock a. m.

and three o'clock p. m., of that day, to pay said taxes, and

charges due thereon, at public auction in front of the court

house door in said New Tacoma ; that at said sale D. B.

Hannah, one of the defendants herein, was the bidder who
was willing to take the least quantity of, or the smallest

portion of the interest in said land, and pay the taxes,

costs and charges due thereon, including one dollar for the

certificate of sale, which amounted to the sum of four and

78-100 dollars.

XIII.

That at said sale the said D. B. Hannah purchased the

same, and then and there paid the full amount of said

taxes, costs and charges, and that thereupon the treasurer

of said County of Pierce delivered to said D. B. Hannah
the usual certificate of sale ;

and the said D. B. Hannah
thereby became the purchaser of the land described in the

plaintiff's complaint, so sold for taxes as aforesaid. That

the said tract was sold subject to redemption, pursuant to

the statutes in such cases provided, but that no person

redeemed said property from said sale, and no redemption

was ever made thereof.

XIV.

That on the 2d day of April, 1886, the said D. B.

Hannah duly assigned said certificate of sale, and all his

rights thereunder, to one W. B. Kelly, as appears from said

certificate of sale, and the assignment thereof.
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XV.

That on the IGth day of September, 1886, one Lewis
Byrd, then being the sheriff of said County of Pierce,

Territory of Washington, by virtue and in pursuance of

the statutes in such cases made and provided, did, as sher-

iff, in the name of the Territor}^ of Washington, execute
and deliver to said W. B. Kelly a deed conveying to said

W. B. Kell}'^, his heirs and assigns forever, all and singular

the premises described in plaintiff's complaint, in the man-
ner and form provided by law.

XVI.

That the said deed, so as aforesaid made, executed and
delivered by said sheriff to said W. B. Kelly, was duly
recorded in the auditor's office of said Pierce county, Wash-
ington territory, on the 9tli day of October, 1886, in book
nineteen of deeds, at pages 706 et seg.

XVII.

That thereafter on the 1st day of March, 1887, said W.
B. Kelly and Mary M. Kelly, his wife, for and in considera-

tion of the sum of one thousand dollars, conveyed to the

defendant Dolphus B. Hannah, b}^ warrant}^ deed, all and
singular the premises described in plaintiff's said com-
plaint, since which time the defendants have been in

the open, notorious and exclusive possession of said prem-
ises, and have made permanent improvements thereon

costing five thousand dollars.

XVIII.

And these defendant's further say that plaintiff's right to

maintain his action to recover the premises described in

his complaint herein, so as aforesaid sold for taxes, is

barred by the provision of section twenty-nine hundred and
thirty-nine of the Code of Washington, which provides that

all suits for recovery of land sold for taxes must be com-
menced three years from the date of the recording of the

tax deeds.
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Wherefore: These defendants pray judgment against

the plaintiff to be dismissed hence without day, and for

their costs and disbursements herein.

JUDSON & ShARPSTEIN,

Attorneys for Defendants.

State of Washington, )

County of Pierce. )

D. B. Hannah, being duly sworn, on oath says : That
he is the defendant in the above action ; that he has read

the foregoing answer, and knowri the contents thereof, and
that he believes it to be true.

D. B. Hannah.

Subscribed and sworn to before me, this 11th day of

January, 1892.

[Notarial SeaL^ J. A. Wintermute,

Notary Public, Residing at Tacoma, Pierce Co., Washington.

Filed January 19, 1892.

The Weekly Ledger, New Tacoma, Washington territory,

Friday, May 4, 1883. Sheriff's notice of delinquent tax

sale.

Under and by virtue of an act of the legislative assem-
bly of the Territory of Washington, approved November
5th, A. D. 1881, 1 will sell at public auction to the highest

bidder for cash, at the court house door, in the City of New
Tacoma, for the delinquent city taxes for the years 1882-83,

the real estate described in the following list, unless the

same shall be redeemed by the person to whom assessed,

or their agents. The sale will commence on Monday, May
7th, 1883, at ten o'clock a. m., and continue from day to

day, between the hours of ten a. m. and five p. m., until

such real estate shall have been sold, or twice offered for

sale.

Henry Winsor,

Sheriff Pierce County. W. T.

Givens, Mary A.— Commencing sixty chains west and
six chains east of the northwest corner of section five,

township twenty, north range three east of Willamettte
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meridian
; thence running east six chains ; thence south

6| chains
; thence west six chains ; thence north 6| chains,

to the pLace of beginning, four acres $4.78.

Date of first publication, April 13th, 1883.

ENDORSENENT.

Sheriff's notice of delinquent tax sale.

''Exhibit E."

In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.—Western Division.

F. V. McDonald,
Plaintiff,

vs.

DoLPHus B. Hannah and
Kate E. Hannah,

Defendants.

Amended answer.

Come, now, the above named defendants, and by leave
of court first obtained, file this, their amended answer, to

the complaint of the plaintiff herein, and answering said

complaint.

I.

Deny each and every allegation contained in the second
paragraph of said complaint.

II.

Admit that they are in the actual possession of the

premises described in plaintiff's said complaint, but den}^

that they are wrongfully withholding the same from said

plaintiff.

III.

They deny that plaintiff was ever seized of the premeses
described in the said complaint, and deny that they wrong-
full}' entered into possession of said premises, and deny
that they wrongfully withhold the same from plaintiff.

And for a further answer and defense defendants allege :



That at all the times herein mentioned all and singular
the premises described in plaintiff's complaint were within
the limits established by an act of the legislative assembly
of the Territory of Washington, approved November 5,

1881, and entitled, " An Act to Confer a City Government
upon New Tacoma," as the corporate limits of " New
Tacoma ;" and that under and by virtue of said act of said

legislative assembly, the city of "New Tacoma " was duly
incorporated,

II.

That under the provisions of sub-division one, of sec-

tion thirty-four of said act, the city government of " New
Tacoma" had the power and authority to assess, levy and
collect taxes for general municipal purposes upon all prop-
erty, real and personal, within the corporate limits of said

city, which were by law taxable for territorial and county
purposes.

III.

That the premises described in plaintiff's complaint
were within tlie corporate limits of said City of New
Tacoma, and were by law taxable for territorial and county
purposes.

IV.

That in the year A. D., 1882, there was duly levied and
assessed by said city government of New Tacoma, a tax
upon all the real estate within the corporate limits of said

city, including the premises described in plaintiff's com-
plaint for general municipal purposes, and that all and
singular the said premises were duly assessed to one Mary
A. Givens for said year.

That under the provision of section sixty-two, of said

act, it is provided that the council of "New Tacoma" must
provide by ordinance within what time all municipal taxes
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must be paid to the treasurer, and that the tax not so

paid shall become delinquent. Also fixing the time when
the tax roll must be returned to the city council.

VI.

That in pursuance of the provisions of said section

sixty-two, the council of said City of "New Tacoma " did

provide b}^ ordinance, that all municipal taxes should be
paid to the treasurer of said city on or before the 31st day
of December, 1882, and that all taxes not paid at that time
shall be delinquent, which said ordinance was duly passed
the 24th day of October, 1882, and is entitled, " An Ordin-
ance Lev3nng the Annual Tax for General Municipal Pur-
poses for the 3'ear A. D. 1882."

VII.

That taxes, amounting to the sum of three dollars were
levied and assessed against the premises described in said

complaint, but that the same were not paid within the pre-

scribed time of said ordinance, and thereafter the city

council of said city ordered the clerk of said city to deliver

to the sheriff of the County of Pierce, Territory of Wash-
ington, he being the collector of delinquent taxes of said

City of New Tacoma, said tax roll of 1882, upon which the

said property described in the complaint herein, was
assessed to the said Mary A, Givens, as aforesaid, and
caused to be attached thereto a warrant directed to the said

sheriff of Pierce county, authorizing said sheriff of Pierce

county to collect all delinquent taxes, as provided by law,

and in accordance with the provisions of section sixty-

three of said act of the legislature, and the provisions of

Sec. 2903 of Chapter 225 of the Code of Washington terri-

tory of 1881.

VIII.

That in pursuance of the directions and instructions so

given by the said city council as aforesaid, the clerk ofsaid cit}^

did, on the 23d day ofJanuary, 1883, deliver to the said sheriff

of Pierce county the duplicate assessment roll of said city,

containing a list of all persons and property owing taxes in

and to the said City of " New Tacoma," together with the

costs and charges thereon, which said duplicate city assess-

ment roll did then and there include the property described
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in the complaint herein, the same being assessed thereon
for the 3'ear ending December 31, 1882, for said municipal
taxes to the said Mary A. Givens.

IX.

That on the 2d day of April, 1883, the said sheriff of
Pierce county, as collector of the delinquent taxes of said

cit}^ entered in the said duplicate assessment roll, immedi^
ately following his supplemental assessment, the affidavit

required by section twenty-nine hundred and fifteen of the

Code of Washington territory, to the effect that after due
and diligent search no personal property could be found to

pay the taxes assessed against the persons and property
described in said duplicate assessment roll remainins;
unpaid.

X.

That the taxes due to the city from said Mary A. Givens,
asses=ed on the land described in plaintiff's, were not paid
and the same then and there appeared on said duplicate
assessment roll as delinquent and wholly unpaid.

XI.

That under the provisions of section twenty-nine hun-
dred and sixteen of the Code of Washington territory of

1881, the said sheriff gave public notice of the sale of the

real property described in said delincuient list, for the total

amounts of taxes due thereon, including the printing, inter-

est and costs to date of sale, by publishing the same for

three successive weeks immediately prior to the first Mon-
day in May, 1883, in the official paper of said county,
to-wit : the said paper being published in said City of New
Tacoma in the manner provided by law.

XII.

That said delinquent list contained a notification that

all real estate described thereon, on which the taxes

for the preceeding year, to-wit : the year 1882, had
not been paid, would be sold at public auction to satisfy

the taxes, penalty, interest, costs and charges due to the

ciiy from the owners thereof for said year, at "New Tacoma,"
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in front of the court house door of the County of Pierce

and Territory of Washington; that said sale would com-
mence on the first Monday of May, 1883, and continue

until said real estate was sold, as required by law, which
notice so published as aforesaid, contained a description of

all tlic propert}^ to be sold, and the names of the persons

to whom said property was assessed; and that the said

delinquent list, so published as aforesaid, contained a

descript'on of the property described in plaintiff's com-
plaint, assessed to the said Mary A. Givens.

XIII.

That in pursuance of said notice so published and given

as aforesaid, the said sheriff did, on the 7th day of May,
1883, said day being the first Monda}^ of May of the said

year, 1883, offer the said tract of land described in plain-

tiff's complaint, for sale between the hours of 10 o'clock a.

M., and 3 o'clock p. m. of said day, to pay said taxes and
charges due thereon, at public auction in front of the court

house door in said " New Tacoma," and that at said sale,

D. B. Hannah, one of the defendants herein, was the bidder

who was willing to take the least quantit3^ or the smallest

portion of the interest in said land, and pay the taxes, costs

and charges due thereon, including one dollar for certificate

of sale, in all amounting to the sum of four dollars and
seventy-eight cents ($4.78.)

XIV.

That at said sale the said D. B. Hannah purchased the

said premises, and then and there paid the full amount of

said taxes, costs and charges due thereon, and that thereupon
the treasurer of said County of Pierce delivered to said D.

B. Hannah the usual certificate of sale, and by virtue thereof

the said D. B. Hannah became the purchaser of the land

described in plaintiff's complaint so sold for taxes as afore-

said.

XV.

That on the 2d day of April, 1886, the said D. B. Han-
nah duly assigned the said certificate of sale, and all his

rights thereunder, to one W. B. Kelly.
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XVI.

That said premises were not redeemed by any person
within the time limited b\^ law, and that thereafter and on
the 16th day of September, 1886, one Lewis Byrd, then
being the sheriff of the County of Pierce, Territory of

Washington, executed and delivered to the said W. B.

Kelly, in the manner and form provided by law, a deed
conveying to said W. B. Kelly, his heirs and assigns for-

ever, all and singular the premises described in plaintiff's

complaint.
XVII.

That said deed, so as aforesaid made, executed and
delivered by said sheriff to said W. B. Kelly, was duly
recorded in the office of the auditor of said Pierce county,

Washington territory, on the 9th day of October, 1886, in

volume nineteen of deeds, at pages 706, 707, 708.

XVIII.

That thereafter, and on the 1st day of March, 1887, said

W. B. Kelly and Mary M. Kell}^, his wife, conveyed to the

defendant, Dolphus B. Hannah, by warranty deed, all and
singular the premises described in plaintiff's complaint,

since which time the defendants have been in the open,

notorious and exclusive possession of said premises, and
have made permanent improvements thereon, costing five

thousand dollars.

And for a further answer and defense, and by way of

bar to the maintenance of this action, defendants allege :

That plaintiff is barred of his right to maintain this

action by the provisions of section twenty-nine hundred
and thirty-nine of the Code of Washington Territory, of the

year 1881, which said section provides that any suit or

proceeding for the recovery of land sold for taxes, except in

cases where the taxes have been paid on the land redeemed,
as provided by law, shall be commenced within three years

from the time of recording tax deed of sale.

Wherefore : Defendants pray judgment against plaint-

iff to be dismissed hence without day ; that plaintiff's

action be dismissed, and that defendants do have and
recover their costs and disbursements herein.

JUDSON & ShARPSTEIN,

Attorneys for Defendants.
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State of Washington, >

County of Pierce.^

D. B. Hannah, being duly sworn, on oath says : That
he is one of the defendants in the above action ; that he

has read the foregoing amended answer, and knows the

contents thereof, and that he beheves it to be true.

D. B. Hannah.

Subscribed and sworn to before me, this 8th day of

February, 1892.

W. C. Sharpstein, Notary Public.

Filed February 9, 1892.

'' Exhibit F."

State of Washington,
ss

County of Pierce.

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing,

which was filed for record in my office, at o'clock

M., on the 9th day of September, 1874, and is recorded

on page 552, vol. four, of records of deeds, as the same now
appears from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892.

W. H. HOLLTS,

Auditor Pierce County, Washington.

[Seal^ By A. A. Swope,
Dejputy.

Certificate No. 1328.

THE UNITED STATES OF AMERICA.

To all to whom these "presents shall come, Greeting :

Whereas : Thomas Hood, of Pierce count3^ Washing-
ton territory, has deposited in the general land office of the

United States, a certificate of the register of the land office

at Olympia, whereby it appears that full payment has been
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made by the said Thomas Hood, according to the provisions
of the act of congress of the 24th of April, 1820, entitled,
" An Act Making Further Provision for the Sale of the

Public Lands," for the south half of the northwest quarter,

of the northeast quarter of the southwest Cjuarter, and the

northeast quarter of the southwest quarter, of section five,

in township twenty, north of range three east, in the dis-

trict of lands subject to sale at Olympia, Washington terri-

tory, containing one hundred and sixty acres, according to

the official plat of the survey of the said lands, returned

to the general land office by the surveyor general, which
said tract has been purchased by the said Thomas Hood.

Now, Know Ye, that the United States of America, in

consideration of the premises, and in conformit}^ with the

several acts of congress in such case made and provided,

have given and granted, and by these presents do give and
grant unto the said Thomas Hood, and to his heirs and
assigns, the said tract above described.

To Have and to Hold the same, together with all the

rights, privileges and immunities and appurtenances of

whatsoever nature thereunto belonging, unto the said

Thomas Hood, and to his heirs and assigns forever.

In Testimony Whereof, I, Uh^sses S. Grant, president

of the United States of America, have caused these letters

to be made patent, and the seal of the general land office to

be hereunto affixed.

Given under my hand at the City of Washington, the

20th day of August, in the year of our Lord one thousand

eight hundred and sixty-nine, and of the Independence of

the United States, the ninety-fourth.

By the President,

U. S. Grant.

B. J. B. BuNiLL, Secretary

J. N. Grainger,

[Seal.'] Recorder of the General Land Office.

Recorded vol. three, page 414.
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" Exhibit G.

State of Washington,
County of Pierce.

''

I, W. H. Hollis, auditor in and for said county, hereby

certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock

M., on the 2d day of November, 1868, and is recorded on

pages 358 and 359 volume two, of record of deeds, as the

same now appears from the record thereof in my office.

Witness my hand and official seal this 13th day of

July, 1892.

W. H. Hollis,

[/Sea^.] Auditor Pierce County, Wash.

By A. A. SwoTE, Deputy.

[Stamp, 50c.']

Know all Men by These Presents : That I, Thomas
Hood, in consideration of five hundred dollars, to me paid

by C. P. Ferry and L. C. Fuller, the receipt whereof is

hereby acknowledged, do by these presents, give, grant,

bargain, sell and convey unto the said C. P. Ferr}^ and L.

C. Fuller,that piece or parcel of land,being the south one-half

of the northwest quarter and northeast quarter of the

northwest quarter and the northeast quarter of the south-

west quarter of section number five, in township number
twenty, north of range number three east, containing one
hundred and sixty acres, situate and lying in the County
of Pierce, Washington territory.

To Have and to Hold the above granted premises with

the privileges and appurtenances thereto belonging to the

said C. P. Ferry and L. C. Fuller, their heirs and assigns to

their own use and behoof forever. And I, the said Thomas
Hood, for myself and my heirs, exectuors and administra-

tors, do covenant with the said C. P. Ferry and L. C. Ful-

ler, their heirs and assigns, that I am lawfully seized in fee

of the aforesaid premises ; that they are free from all

incumbrances ; that I have good right to sell and convey
the same to the said Ferry and Fuller, as aforesaid ; and
that I will, and my heirs, executors and administrators
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shall warrant and defend the same to the said Ferry and
Fuller, their heirs and assigns forever, against the lawful
claims and demands of all persons.

In Witness Whereof I, the said Thomas Hood, have
hereunto set my hand and seal this 14th day of September,
in the year of our Lord eighteen hundred and sixty-eight.

Thomas Hood. [Seal.]

Signed, sealed and delivered in presence of

Wm. S. B. Nicholson,
R. Wilcox.

rica,)
'> ss.

n. S

United States of Amer;
District of Oregon.

Be it remembered, that on this 14th day of September,
A. D. 1868, personally came before me R. Wilcox, clerk of

the District Court of the United States, for the District of
Oregon, Thomas Hood, to me known to be the person who
signed and executed the within deed and acknowledged to

me that he executed the same freely and voluntarily for

the purposes therein set forth.

In witness whereof, I have hereunto set m}' hand and
the seal of said court, at Portland, this 14th day of Septem-
ber, A. D. 1868.

[Seal.] R. Wilcox, Clerk.

''Exhibit H."

State of Washington, )

County of Pierce. ) '

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing,

which was filed for record in my office at o'clock

M., on the 7th day of December, 1868, and is recorded on
pages 376 and 377, volume two of record of deeds, as the

same now appears from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892. W. H. Hollis,

Auditor Pierce County, Washington.

[Seal^ By A. A. Swope, Deputy.
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[Stam2), $1.00.]

Know all Men by These Presents : That L. C. Fuller

and Annie L. Fuller, his wife, and 0. P. Ferry and Annie
P. Ferry, his wife, of the City of Portland, State of Oregon,
in consideration of the sum of one thousand dollars paid

by E. M. Burton, the receipt whereof is hereby acknowl-
edged, do hereby convey, remise, release and forever quit-

claim unto the said E. M. Burton, his heirs and assigns, all

tiiat lot, tract or parcel of land, situate in Pierce county,

Washington territory, and bounded and described as fol-

lows, to-wit :

The northeast quarter of section number six (6), in

township number two (2), north of range three (3) east,

containing one hundred and sixty (160) acres, also one-

third of a fraction consisting of thirteen (13) acres and
fraction, entered at the same time as above described prem-
ises. Excepting and reserving out of the first above
described real estate the following described premises,

to-wit

:

Commencing at the northeast corner of said tract

;

thence south seven hundred and fifty-two feet, six inches

(752 feet, 6 inches) ; thence west seven hundred and fifty-

two feet, six inches (752 feet, 6 inches) ; north seven hun-
dred and fifty-two feet and six inches (752 feet, 6 inches)

;

thence east seven hundred and fifty-two feet and six inches

(752 feet, 6 inches) to the place of beginning, containing

thirteen (13) acres, more or less.

Also the undivided one-third (f) of the following des-

cribed premises, to-wit :

The south half of the northwest quarter, and the north-

east quarter of the northwest quarter, and the northeast

quarter of the southwest quarter of section number five,

township number twenty, north of range number three

east, containing one hundred and sixty acres more or less,

situate and being in the County of Pierce, Washington ter-

ritory, with all the buildings, improvements, privileges and
appurtenances thereon being and thereunto belonging and
appertaining.

To Have and to Hold, the above released premises to

the said E. M. Burton, his heirs and assigns, to his own
use and behoof forever. And the said parties of the first
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part, for themselves and tlieir heirs, executors and admin-
istrators, do covenant with tlie said E. M. Burton, his heirs

and assigns, that the said ahove described premises are free

from all incumbrances made or suffered by the said parties

of the first part, and that they will and tlieir lieirs, execu-

tors and administrators shall warrant and defend the same
to the said heirs and assigns forever, against the lawful

claims and demands of all persons claiming by, through or

under them, but against none other.

Ix Witness Whereof, We, the said parties of the first

part, have hereunto set our hands and seals this 23d day of

November, A. D. 1868.

L. C. Fuller, [Seal.

Annie L. Fuller, [Seal.

C. P. Ferry. [Seal]
Annie P. Ferry, [ASeaL]

Signed, sealed and delivered in presence of

D. W. Williams,
Wm. T. B. Nicholson.

State of Orefifon, )

Multnomah Count3^S

On this 23d day of November, A. D. 1868, before me, D.
W. Williams, commissioner for the Territory of Washing-
ton, duly sworn, appointed and commissioned b}' the

governor of the Territory of Washington, to take the

acknowledgment and proof of the execution of deeds or any
other instrument of w^riting under seal, or otherwise,

to be used or recorded in said Washington territory, per-

sonally appeared L. C. Fuller and Annie L., his wife, and
C. P. Ferry and Annie P. Ferry, his wife, each known to

me to be the individuals described in and who executed

the annexed instrument as parties thereto, and acknowl-
edged to me that they and each of them executed the same
freely and voluntarily and for the uses and purposes therein

mentioned.

And the said Annie L., wife of the said L. C. Fuller, and
iVnnie P., wife of the said C. P. Ferrv, each having first by
me been made acquainted with the contents of said instru-

ment hereto annexed, acknowledged to me, on examina-
tion separate and apart from and wuthout the hearing of
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her said husband, that she executed the same freely and
voluntarily, and for the uses and purposes therein men-
tioned, without fear or compulsion, or undue influence of

her said husljand, and that she does not wish to retract the

execution of the same.

In Witness Whereof, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.

[Seal.] D. W. Williams,

Commissioner of Deeds for the Territory of Washington.

Residing at Portland, Oregon.

State of Washington,
County of Pier

"

'' Exhibit I."

\ce.S

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock .. . m.,

on the 22d day of March, 1869, and is recorded on page

418, Vol. two of record of deeds, as the same now appears
from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892.

W. H. Hollis,
Auditor of Pierce County, Wash.

[/SeaL] By A. A. Swope, Deputy.

\star,iij, $1.00:\

This Indenture, made the 15th day of March, in the

year of our Lord one thousand eiglit hundred and sixty-

nine, between E. M. Burton and Rhoda Ann Burton, his

wife, of the first part, and L. C. Fuller and C. P. Ferry, of

the second part :

WITNESSETH, That the said party of the first part, for

and in consideration of the sum of one thousand dollars,

in lawful money of the United States of America, to them
in hand paid by the said parties of the second part, the

receipt whereof is hereby acknowledged, have remised,
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released and forever quitclaimed, and by these presents do
remise, release and forever quitclaim unto the said parties

of the second part, and to their heirs and assigns, all the
certain lot and pieces or parcels of land, situated, 13'ing

and being in Pierce count}^ Washington territory, and
bounded and particularly described as follows, to-wit

:

The northeast quarter of section number six (6), in

township number two, north of range number three east,

containing one hundred and sixt}^ (160) acres ; also a frac-

tion consisting of thirteen acres entered at the same time
as the above described premises, also the undivided one-
third Q), of the following described premises, to-wit :

The south half of the northwest quarter and the north-
east quarter of the northwest quarter and the northeast
quarter of the southwest quarter of section number five,

township number twent}', north of range number three

east, containing one hundred and sixty acres more or less,

situated and lying in the County of Pierce, Washington
territor}', with all buildings iin'd other improvements Avhat-

soever. Together with all and singular the tenements,
hereditaments and appurtenances thereunto belonging or

in any wise appertaining, and the reversion and reversions,

remainder and remainders, rents, issues and profits thereof;

and also all the estate, right, title, interest, property, pos-

session and demand whatsoever, as well in law as in equity
of the said parties of the first part of, in order to the said

premises, and every part and parcel thereof with the

appurtenances.

To Have and to Hold, all and singular, the said prem-
ises, together with the appurtenances unio the said parties

of the second part, their heirs and assigns forever.

In Witness Whereof, the said party of the first part

has hereunto set their hands and seals the day and year
first above written.

E. M. Burton, [Seal]

Rhoda Ann Burton, [A^ea/.]

Signed, sealed and delivered in the presence of

Helen M. Burton,
D. W. Williams.



State of Oregon, . ^^

Multnomah Cou '

04

nty.^

On this 15th day of March, A. D. 1869, before me, D.

W. Williams, commissioner for the Territory of Washing-
ton, duly sworn, appointed and commissioned by the gov-

ernor of the said territory to take the acknowledgment and
proof of the execution of deeds, or any other instrument of

writing, under seal or otherwise, to be used or recorded in

said Washington territory, personally appeared E. M. Burton

and Rhoda Ann, his wife, known to me to be the individu-

als described in, and who executed the annexed instrument

as parties thereto, and acknowledged to me that they and

each of them executed the same freely and voluntarily for

the uses and purposes therein mentioned.

And the said Rhoda Ann Burton, wife of the said E. M.
Burton, having first by me been made acquainted with the

contents of said instrument, hereto annexed, acknowledged

to me, on examination separate and apart from, and with-

out the hearing of her said husband, that she executed the

same freely and voluntarily for the uses and purposes

therein mentioned, without fear or compulsion or undue
influence of her said husband, and that she does not wish

to retract the execution of the same.

In witness whereof I have hereunto set my hand and
affixed my official seal the day and yesir in this certificate

first above written.

[Seal] D. W. Williams,

Commissioner of Deeds for the Territory of Washington,

Residing at Portland, Oregon.

" Exhibit J."

State of Wasliington, ^
^^

County of Pierce !

I, W. H. PTollis, auditor in and for said county, hereby

certify that the witliin and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock ...m.,
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on the 14th day of April, 1870, and is recorded on pages
588 and 589 Vol. two of record of deeds, as the same now
aopears from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892.

W. H. HOLLIS,

Auditor Pierce County, Wash.
[Seal.^ By A. A. Swope, Deputy.

[Stamp, $1.00:\

This Ixdexture, Entered into this 8th day of February,

1870, between Lewis C. Fuller and Annie L. Fuller, his wife,

and Clinton P. Ferr}' and Annie P. Ferry, his wife, parties

of the first pait, and the Workingmens' Joint Stock Associa-

tion, of Portland, Oregon, a corporation duly incorporated

under the laws of Oregon, party of the second part :

WITNESSETH, that the said parties of the first part, in

consideration of six hundred dollars coin, to them paid by
the party of the second part, have granted, bargained, sold,

conve^'ed and confirmed, and by these do grant, bargain,

sell, convey and confirm unto the said party of the second
part, its successors and assigns, all those pieces or parcels

of land situate in the County of Pierce and Territory' of

Washington, known and described on the maps and plats

of the United States surveys as the southwest quarter of

the northwest Cjuarter of section five (5), and the west half

of the southeast quarter of the northwest quarter of section

five (5), in township twenty (20), north range three east,

containing sixty acres, together with all and singular the

tenements and appurtenances.

To Have axd to Hold, the said described and conve3'ed

premises unto the said Workingmens' Joint Stock Associa-

tion, its successors and assigns, forever. And the said par-

ties of the first part, for themselves and their heirs, cove-

nant to and with the said party of the second part, its suc-

cessors and assigns, that they will, and their heirs, execu-

tors and administrators shall warrant and defend the said

described and herein conveyed premises unto the said party

of the second part, its successors and assigns, against the

claims of all persons whomsoever (the United States only

excepted) forever.
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In Witness Whereof, the said parties of the first part

have hereunto set their hands and seals the date first above
written.

L. C. Fuller,
Annie L. Fuller,

In presence of C. P. Ferry,
J. J. Murphy, Annie P. Ferry.
D. W. Williams.

Seal.

Seal.

Seal.

Seal.

State of Oregon&^

Multnomah Countv
ss.

On this 8th day of Februar}^ A. D. 1870, before me, D.W.
Williams, commissioner for the Territory of Washington,
duly sworn, appointed and commissioned b}' the governor
of the Territory of Washington, to take the acknowledg-
ment and proof of the execution of deeds or any other

instrument of writing, under seal or otherwise, to be used
or recorded in said Washington territory, personally

appeared before me, Lewis C. Fuller and Annie L. Fuller,

his wife, and Clinton P. Ferry and Annie P. Ferry, his

wife, all personally known to me to be the individuals

described in and who executed the annexed instrument as

parties thereto, and acknowledged to me that the}^ and
each of them executed the same freely and voluntarily for

the uses and purposes therein mentioned.

And the said Annie L. Fuller, wife of the said L. C.

Fuller, and Annie P. Ferry, wife of C. P. Ferry, having first

by me been made acquainted with the contents of said

instrument liereto annexed, acknowledged to me each on
examination separate and. apart from and without the hear-

ing of her said husband, that she executed the same freely

and voluntaril3% for the uses and purposes therein men-
tioned, without fear or compulsion or undue influence of

her said husband, and that she does not wish to retract the

execution of the same.

In Witness Whereof, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.

[Seal.] D. W. Williams,

Commissioner of Deeds for the Territory of Washington, Resid-

ing at Portland, Oregon.
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''Exhibit K."

State of Washington, )

County of Pierce.^

I, W. H. Hollis, auditor in and for said county, hereby

certify that the within and foregoing instrument of writ-

ing is a full, true ^nd correct copy of an instrument in writing

which was filed for record in my office, at nine o'clock a. m.,

on the 6th day of March, 1871, and is recorded on pages

ninety-eight and ninet\'-nine, volume three of record of

deeds as the same now appears from the record thereof in

my office.

Witness my hand and official seal this 13th day of

July, 1892.

W, H. HOLLIS,
Auditor Pierce County, Wash.

[Seal] By A. A. Swope,
Deputy.

[Stamps, 50c.

^

This Indenture, Made and entered into this 10th day
of February, A. D. 1871, between Lewis C. Fuller and
Anna L. Fuller, his wife, Clinton P. Ferry and Anna P.

Ferry, his wife, and the Workingmens' Joint Stock Asso-

ciation, of Portland, Oregon, a corporation duly incorpor-

ated under the laws of Oregon, parties of the first part, and
George P. Riley, William Brown, John Huntington, John
Donaldson, Edward S. Simmons, Charles Gilbert, George

Laviney, George Thomas, James H. Givens, Charles How-
ard, Mary H. Carr, Anna Rodney, George Washington,

Philip Francis, parties of the second part.

WITNESSETH : That the said parties of the first part, for

and in consideration of the sum of six hundred dollars

($600.00) gold coin of the United States, to them in hand
paid by the said parties of the second part, the receipt

whereof is hereby acknowledged, have remised, released and

quitclaimed, and by these presents do remise, release and

quitclaim forever unto the said parties of the second part,

their heirs and assigns. All these certain pieces or parcels

of land, situate and lying and being in Pierce county, Wash-

ington territory. United States of America, bounded and
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described and known on the maps and plats of the United
States survey in and for tlie said county and territory as

follows, to-wit

:

The southwest one-quarter (J) of the northwest one-

quarter (5) of section five (5), and the west one-half of the

southeast one-quarter (|) of the northwest one-quarter (|)
of section five (5), township twenty (20), north range three

east, containing sixty (60) acres, together with all and singu-

lar the tenements, heriditaments and appurtenances there-

unto belonging or appertaining.

To Have and to Hold, The same to themeselves, their

heirs and assigns, in manner following : To William
Brown, thirty-nine four-hundred-and-sixty-fourths (39-464);

to George Laviney, sixty-five four-hundred-and-sixty-

fourths (65-464) ; to George P. Riley, John Huntington,
John Donaldson, Edward S. Simmons, Charles Gilbert,

George Thomas, James H. Givens, Charles Howard, Mary
H. Carr, Anna Rodney, George Washington and Philip

Francis, thirty four-hundred-and-sixty-fourths (30-464)

each.

In Witness Whereof, The parties of the first part,

Lewis C. Fuller and Anna F. Fuller, his wife, Clinton P.

Ferry and Anna P. Ferry, his wife, and the Workingmens'
Joint Stock Association, of Portland, have hereunto set their

hands and seals, and the Workingmens' Joint Stock Asso-

ciation have caused their president and secretary's signa-

ture to be subcribed, and the seal of the association to be

affixed hereto, the day and year first above written.

L. C. Fuller, [Seal.

Annie L. Fuller, [Seal.

C. P. Ferry, [Seal.

Annie P. Ferry, [Seal.

Geo. p. Riley. [L. S.]

President of Workingmens' Joint Stock Association.

[Seal.] Edward S. Simmons, [L. S.]

Secretary of Workingmens' Joint Stock Association.

Signed, sealed and delivered in presence of

D. Smolerman,
C. A. Dolph.
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State of Oregon,
^ ^^

.-IMultnomah Count

On this 20th day of February, A. D. 1871, before me
personally came L. C. Fuller and Anna L. Fuller, his wife,

Clinton P. Ferry and Anna P. Ferry, his wife, Geo. P.

Riley, president of the Workingmens' Joint Stock Associ-

ation, and Edward S. Simmons, secretar}' of the said

Workingmens' Joint Stock Association, who are all to me
personally known to be the identical persons who are

described in and who executed the forgoing indenture, and
acknowledged to me that they had executed the same.

And said Geo. P. Riley and said Edward S. Simmons
acknowledged to me that the}' executed the same as presi-

dent and secretary of the Workingmens' Joint Stock Asso-

ciation, respectively, and said Anna L. Fuller, wife of said

L. C. Fuller, and said Anna P. Ferry, wife of said Clinton

P. Ferry, on an examination by me, made separate and
apart from their said husbands, acknowledged to me that

they executed the same freely and voluntarily, without any
fear, compulsion or coercion from any person whomsoever.

Ix Testimony Whereof, I have hereunto set my hand
and seal this, the day in this certificate above written.

C. A. DOLPH,

[Sea?.] Notary Public for the State of Oregon.

' Exhibit L."

ss.
State of Washington,

County of Pierce,

I, W. H. Mollis, auditor in and for said county, hereby

certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock .... m.,

on the 11th day of December, 1871, and is recorded on

page sixty-three and sixty four, Vol. one, of record of power

of attorney, as the same now appears from the record thereof

in my office.

Witness mv hand and official seal this 13th dav of July,

1892.
'

W. H. HoLLis,

Auditor Pierce County, Wash.

[Seal] By A. A. Swope,
Deputy.
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[Stamp $1.00 Dollar, Cancelled.^

Know all Men by These Presents : That we, George
P. Riley, William Brown, John Huntington, John Donald-
son, Edward S. Simmons, Charles Gill)ert, George Luvine3%

George Thomas, James H. Givens, Charles Howard,
Mary H. Carr, Anna Rodney, George Washington and
Philip Francis, of Portland, Oregon, have made, constituted

and appointed, and by these presents do make, constitute

and appoint John W. Matthews, of said city and state, our

true and lawful attorney, for us and in our names, place

and stead, to grant, bargain, sell, convey, alien, remise,

release, quitclaim, assign or transfer all such lands for such

sum or price, and on such terms as to him shall seem meet,

said lands being more particularly known as a certain tract

described as follows, to-wit

:

The southwest one-quarter (J) of the northwest one-quar-

ter, of section five (5), and the west one-half (J) of the south-

east one-quarter (J), of the northwest one-quarter (J), of sec-

tion five (5), township twenty (20), north range three (3) east,

containing sixty (60) acres ; also a block of land commenc-
ing at a stake (80) feet north of the northwest corner of

block number twenty-one (21), in Hanford's addition to

South Seattle, W. T.; running thence north two hundred
and forty feet (240) ; thence east two hundred and fifty-six

(256) feet ; thence south two hundred and forty (240) feet
;

thence west two hundred and fifty-six feet to the place of

beginning.

Also a tract of land commencing at a stake located

eighty (80) rods north of a point on the south line of E.

Hanford's donation claim, which point is one hundred and
sixty (160) rods east of the southwest corner of said claim

;

running thence north twenty rods ; thence east eighty (80)

rods ; thence south twenty (20) rods and thence west eighty

rods to the place of beginning, containing ten (10) acres.

Also a tract commencing 295.15 feet west from the

northeast corner of the northeast quarter of section six,

township twenty, north range three east, being the north-

westcornerof a tractof land owned by Connell and Clements;

thence west 162 18-100 feet to the northeast corner of tract

of land belonging to Joseph Buchtel ; thence south along

the east line of said tract 295.16 feet to the southeast corner

of said tract ; thence west along the south line of said tract
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295.16 feet to the southwest corner of said tract ; thence
south 225.75 feet ; thence east 752.5 feet ; thence north
225.75 feet to the southeast corner of said tract of land
belonging to Connell and Clements; thence west along the
south line of said tract 295.16 feet to the southwest corner
of said tract ; thence north to the place of beginning,
containing five (5) acres, and being in Pierce county, W. T.

And for all the powers aforesaid, for us, and in our
names to make, execute, acknowledge and deliver all neces-
sary deeds, with or without seal.

In Witness Whereof, we have hereunto set our hands
and seals this 5th da}^ of September, A. D. 1871.

George Putnam Riley, [^SeaZ.]

William Brown, [Seal]

John Huntington, l^Seal.]

John Donaldson, [/8ea/.]

Ed. S. Simmons,

By A. S. Gross, Attorney. [Seal.]
His

Charles x Gilbert, [Seal.']
Mark.

George Luviney, [/Sea^]

George Thomas,

By Geo. P. Riley, proxy,
'

[SeaLI
His

James H. x Givens, [Seal.']
Mark.
His

Charles x Howard [^eaZ.]
Mark.

Mary H. Carr, [Seal.]
His

George x Washington, [Seal]
Mark.

Anna Rodney,
His

Per Chas. x Howard, Her proxy, [Seal.]
Mark.

Philip Francis. [Seal.]

Signed, sealed and delivered in presence of

A. S. Gross,

Gilbert Rosenstork.
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State of Oregon, )

County of Multnomah,^

This Certifies, That on this the 5tli day of September,

1871, before me, the undersigned, personally appeared the

within named Georjijo P. Riley, \Vm. Brown, John Hunt-
ington, John Donaklson, Ed. S. Simmons, by his attorney,

A. S. Gross, Charles Gilbert, George Luviney, George
Thomas by his proxy, Geo. P. Riley, Jas. H. Givens, Chas.

Howard, Mary H. Carr, George Washington, Anna Rodney
per Clias. Howard her proxy, and Philip Francis, who are

known to me to be the persons described in and who
executed the within instrument, and acknowledged to me
that they executed the same for the uses and purposes

therein set forth.

In Witness Whereof, I have hereunto set ni}'- hand
and official seal the day and year last above w^ritten.

[/SeaL] A. S. Gross,

Commissioner of Deeds for Wash. Territory.

"Exhibit M."

ss.
State of Washington,

County of Pierce.

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at twelve o'clock.... m.,

on the 22d day of March, 1873, and is recorded on page
699, volume three of record of deeds as the same now
appears from the record thereof in my office.

Witness my hand and official seal this 7th day of Sep-
tember, 1892.

W. H. HOLLIS,
[Seal.'] Auditor for Pierce County, Wash.

By A. A. SwoPE,
Deputy.

John W. Matthews to Mary A. Givens.

Know all Men by These Presents, That ws, George P.

Riley, Charles Gilbert, Philip Francis, George Luviney,
John Donaldson, George Washington, Charles Howard,
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George Thomas, Edward S. Simmons, Maiy H. Carr,
William Brown, John Huntington and Anna Rodney, by
their attorney-in-fact, John W. Matthews, in consideration
of one dollar to us paid by Mary A. Givens, do hereby
remise, release and forever quitclaim unto the said Mary
A. Givens and unto her heirs and assigns, the following
described real estate :

All of lots numbered one, two, three, four, five, six and
seven in block numbered sixty-four (64), Rile3''s Addition
to Riley Addition to South Seattle, Washington territory.

Also lots numbered two and three in water block lettered
"A," as per plats of said addition on file in King county,
of said territory. Also a certain piece of real estate

described as follows, to-wit : Beginning at a point 53.33J
chains north and six chains east of the southwest corner of
section five, township twenty, north of range three east;
thence east six chains ; thence north 6.66f chains ; thence
west six chains ; thence south 6.66f chains to place of
beginning, containing four (4) acres. Also one parcel of
land beginning at a point 4.47 chains south and 5.70
chains west of the northeast corner of section six, township
twentv, north range three east ; thence south 1.71 chains

;

thence west 1.90 chains ; thence north 1.71 chains ; thence
east 1.90 chains to place of beginning, containing one-third
of an acre Q), all being in (i. e., the last two described par-
cels of land) Pierce county, Washington territory.

George P. Riley,
By John W. Matthews,

His Attorney-m-Fact. [Seal^

Charles Gilbert,
By John W. Matthews,

His Attorney-in-Fact. [^Seal^

Philip Francis,
By John W. Matthews,

His Attorney-in-Fact. \^Seal.^

George Luviney,
By John W. Matthews,

His Attorney-in-Fact. [Seal.~\

John Huntington,
By John W. Matthews,

His Attorney-in-Fact. [^Seal.l^
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John Donaldson,
By John W. Matthews,

His Attorney-in-Fact. \_Seal.']

George Washington,
By John W. Matthews,

His Attorney-in-Fact. \_Seal^

Charles Howard,
By John W. Matthews,

His Attorney-in-Fact. [/SeaL]

George Thomas,
By John W. Matthews,

His Attorney-in-Fact. \_Seali\

Anna Rodney,
By John W. Matthews,

Her Attorney-in-Fact. \_Seal^

Edward S. Simmons,
By John W. Matthews,

His Attorney-in-Fact. \_Seal^

Mary A. Carr,
By John W. Matthews,

Her Attorney-in-Fact. \_Seal^

William Brown,
By John W. Matthews,

His Attorney-in-Fact. \_Seal^

Signed, sealed and delivered in presence of

J. E. Evans,
A. S. Gross.

State of Oregon,
County of Multnomah.

Be it Remembered, That on this 15th day of March, A. D.

1873, before the undersigned, a commissioner of deeds of

the Territory of Washington, for the State of Oregon, duly
commissioned, sworn and acting, residing in the City of

Portland, Oregon, personally appeared the above named
John W. Matthews, to me known to be the attorney-in-fact

for George P. Rile}^ Charles Gilbert, Philip Francis, George
Luvine}^ John Donaldson, George Washington, Charles

Howard, George Thomas, Edward S. Simmons, Mary A.

Carr, William Brown, John Huntington and Anna Rod-
ney, the person described in, and who as attorney-in-fact



105

for the said George P. Rile}^, Charles Gilbert, Philip Fran-
cis, George Luviney, John Donaldson, George Washington,
Charles Howard, George Thomas, Edward S. Simmons,
Mary A. Carr, William Brown, John Huntington and Anna
Rodney, executed the foregoing deed, and acknowledged
that he executed said deed as such attorney-in-fact, freely

as the act and deed of his said principals for the purposes
therein specified.

In Testimony Whereof, I have hereunto set my hand
and affixed my seal of office the day and year last above
written.

A. S. Gross,

[A^eaL] Commissioner of Deeds for Washington Territory

.

"Exhibit N."

State of Washington,
County of Pierce.

^

I, W. H. Hollis, auditor in and for said county, hereby
certify that the Avithin and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office at 1:15 o'clock p. m.,

on the 9th day of October, 1886, and is recorded on
pages 706-708, volume nineteen of record of deeds, as the

same now appears from the record thereof in my office.

Witness mv hand and official seal this 9th day of Febru-
ary, 1892.

W. H. HOLLIS,
Auditor Pierce County, Wash.

By H. H. SwoPE,
De'puty.

[County Auditor Seal Pierce County, Washington.]

This Indenture, Made this 17th day of September,

A. D. 1886, between the Territory of Washington, by Lewis
Byrd, sheriff' of Pierce county, in said Territory of Washing-
ton, party of the first part, and W. P. Kelly, party of the

second part, Witnesseth, that Whereas, under the pro-

visions of subdivision one of section thirty-four of the city

charter of New Tacoma, Pierce county, Washington terri-

tory, approved November 5, 1881, the city government of
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said city had power and was authorized to assess, levy and

to collect taxes for general municipal purposes on all prop-

erty by law taxable for territorial purposes, and

Whereas, Said city government did cause a tax to be

levied upon the real estate hereinafter described for munici-

pal purposes in the year 1882, as by said section thirty-four

provided, and

Whereas: Under the provisions of section sixty-three,

of said city charter of New Tacoma, provisions are made
for the collection of delinquent taxes, as in the manner
provided for the collection of delinquent territorial and
county taxes, by the laws of Washington territory, and

Whereas: Section twenty-nine hundred and three of

chapter twenty-five of the Code of Washington for the year

1881, provides that delinquent taxes shall be collected by

the sheri Of of the county by distraint and sale of property,

and

Whereas: The city council of said city caused the clerk

of said city to deliver to the tax collector of said city of

New Tacoma, the tax roll of 1882, and caused to be attached

thereto a warrant directed to the sheriff of said Pierce

county, authorizing the said sheriff of Pierce county to col-

lect said delinquent taxes as provided by law, all of which

is fully provided for and in accordance with provisions of

said section sixty-three of the said city charter, and

Whereas: It is made the duty of the clerk of said city

to deliver to the sheriff of the said county, or collector of

delinquent taxes, the duplicate assessment roll for the col-

lection of all delinquent taxes of said year, and

Whereas: The clerk of the City of New Tacoma, Wash-
ington territory, did, on the 23d day of January, A. D.

1883, deliver to the sheriff of Pierce county the duplicate

city assessment roll, containing the list of all persons and

property, then owing taxes in said city and to said city of

New Tacoma, together with costs and charges due thereon,

which said duplicate city assessment roll did there include

the property herein described, the same being then assessed

for the year ending on the 31st day of December, 1882, for

city municipal taxes to one Mary A. Givens.
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That on the 2d day of April, A. D. 1883, the said sheriff

of Pierce count\% entered in the said duplicate assessment
roll, immediately following his supplemental assessment,

the affidavit required under section twenty-nine hundred
and fifteen of the Code of Washington territor}', to the

effect that after due and diligent search, no personal prop-

erty could be found to pay the taxes assessed against the

persons and propert}^ there described on said duplicate

assessment roll remaining unpaid, and that the taxes due
from the said Mary A. Givens assessed on the land herein

described, had not been paid and that the same then and
there appeared on said duplicate assessment roll as delin-

quent and wholly unpaid, and that the said taxes due from
said Mary A. Givens, as aforesaid, assessed on said land,

were then delinquent and unpaid, and that no personal

property could be found belonging to said Mary A. Givens.

That under the provisions of section twenty-nine hundred
and sixteen of the Code of Washington territory, the said

sheriff gave public notice of the sale of the real property

described in said delinquent list, for the total amount of

taxes then due thereon including printing, interest and
costs to date of sale by publishing for three successive

weeks immediately preceding the first Monda}^ in May, A.

D. 1883, the said delinquent tax list in the
,

a newspaper published weekly at New Tacomn, in the said

County of Pierce, and being the official paper of said

County of Pierce. That said delinquent list contained a

notification that all real estate described therein upon
which the taxes for the preceding year, the year A. D. 1882,

had not been paid, would be sold at public auction to sat-

isfy all taxes, penalties, interest, and costs due the territorj'-

and the said county from the owners thereof for said year

at New Tacoma, in front of the court house door in said

county and territory, that said sale would commence on the

said first Monday of Ma}'' and continue until the said real

estate was sold as required by law, which said notice so

published as aforesaid, contained a description of all the

property to be sold and the names of the persons to whom
said property was assessed. That the said delinquent

list so published as aforesaid, contained the description of

the property assessed to said Mary A. Givens, which said

property was described thereon as follows

:
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Commencing sixty (GO) cliains north and six (6) chains

east of the southwest corner of section five (5), in township
twenty (20), north of range tliree (3) east of the Willam-
ette meridian ; thence running east six (G) chains ; thence

south six and two-thirds (6|) cliains ; thence west six (6)

chains ; thence north six and two-thirds (6f) chains to the

place of beo;inning, and containing four (4) acres in Pierce

county, Washington territory. The taxes then due thereon

amounted to four and 78-100 dollars ($4.78) including

interest and costs.

That in pursuance of said notice so published and given

as aforesaid, the said sheriff on the 7th day of May, A. D.

1883, offered the aforesaid tract of land for sale between
the hours of ten o'clock A. m. and three o'clock p. m. of that

day, to pay said taxes and charges due thereon, at public

auction in front of the court house door at said New
Tacoma, that at said sale D. B. Hannah was the bidder

who was willing to take the least quantity of, or smallest

portion of the interest in said land and pa}' said taxes,

costs, charges due thereon, including one dollar for the

certificate of sale which amounted to the sum of four and
78-100 dollars and cents. That the least quantity
of, or smallest portion of the interest in said land lying

and being in said Pierce county and Territory' of Washing-
ton, is as heretofore described, which was struck off to the

said D. B. Hannah who paid the full amount of said taxes,

costs and charges and become the purchaser of the said

above described tract of land so sold for said taxes as

aforesaid. That the said tract of land so sold was sold

subject to redemption pursuant to the statutes as therein

provided. And, whereas no person has redeemed the

aforesaid described property during the time allowed by
law for its redemption, and us stated in the certificate of

sale thereof. And, whereas the said D. B. Hannah did on
the 2d day of April, A. D. 188G, duly assign, sell and trans-

fer his certificate of sale, and all his right thereunder unto
the said party of the second part, as appears from said

certificate of sale and assignment thereof. Now, therefore,

this indenture witnesseth for and in consideration of the

sum of four dollars and seventy-eight cents, to the said

sheriff" paid at the time of making said sale, the receipt

whereof is acknowledged in said certificate of sale, 1, Lewis
Byrd, sheriff of said Pierce county, Washington territory,
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b}^ virtue and in pursuance of the statutes in such cases
made and provided, have granted, bargained, sold, conveyed
and confirmed, and by these presents do grant, bargain,
sell, convey and confirm unto the aforesaid W. B. Kelly,

and to his heirs and assigns forever, all that tract, piece or
parcel of land so sold and hereinbefore and lastly described
in this deed as fully and absolutely as I, Lewis JByrd, sher-

iff as aforesaid, may or can lawfully sell and convey the

same, together with all and singular the tenements and
appui'tenances thereunto belonging, or in anywise apper-
taining to the said Mary A. Givens, and of all owner claim-

ants thereof known and unknown in and to said last

described premises, and every part and parcel thereof, with
the appurtenances which she, he or they, or either of them,
had or possessed when the said assessment or levy was
made, to have and to hold all and singular the hereinbe-

fore and last mentioned and described premises together

with the appurtenances thereof unto the said W. B. Kelly,

the said party of the second part, his heirs and assigns

forever.

In witness whereof I have hereunto set my hand and
seal the day and year first hereinbefore written.

Territory of Washington,

B}^ Lewis Byrd, \^Seal.']

Sheriff oj Pierce County.

Signed, sealed and delivered in the presence of

L. G. Shelton,
G. M. Granger.

" Defendant's Exhibit I, C. B. E.
"

Territory of Washington, |^

Count}^ of Pierce,
j

This certifies, that on this 22d day of September, in the

year of our Lord one thousand, eight hundred and eighty-

six, before me, a notary public in and for Pierce county,

Washington territory, personally appeared the within named
Lewis Byrd, known to me to be the sheriff of Pierce county,

Washington territory, whose name is subscribed to the

foregoing deed, is personally known to me to be the indi-

vidual described therein, and who executed the within deed
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for the Territory of Washington, and acknowledged the
same to be his free act and deed, and act and deed of the
Territory of Washington for the uses and purposes therein

specified.

In witness hereof I have hereunto set my hand and
seal the day and year in this certificate first above written.

[Seal.'] . A. A. Lowe,
Notary Public.

" Exhibit O."

State of Washington,
County of Pierce.

''

T, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office at 3:15 o'clock p. m.,

on the 7th day of March, 1887, and is recorded on page 479,

Vol. twenty of record of deeds, as the same now appears

from the record thereof in my office.

Witness my hand and official seal this 9th day of Feb-

ruary, 1892.

W. H. Mollis,
Auditor Pierce County.

[County Auditor SealT] By A. A. Swofe,
Deputy.

This indenture witnesseth, that William B. Kelly and
Mary M. Kelly, his wife, of Pierce count^^ Washington ter-

ritory, parties of the first part, for and in consideration of

the sum of one thousand dollars in gold coin of the United
States of America, to them in hand paid by Dolphus B.

Hannah, of the same place, the party of the second part,

have granted, bargained and sold, and by these presents do
grant, bargain and sell and convey all our right, title and
interest unto the said party of the second part, and to his

heirs and assigns, the following described premises, situate,

lying and being in the County of Pierce, Territory of Wash-
ington, to-wit : Commencing sixty (60) chains north and
six (6) chains east of the soutli west corner of section five (5),

township twenty (20), north of range three (3) east, and
running thence east six (6) chains ; thence south six and
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two-thirds (6f) chains, thence west six (6) chains, and
thence north six and two-thirds (6|) chains to the place of

beginning, containing four (4) acres, more or less.

To have and to hold the said premises, with their

appurtenances, unto the said party of the second part, his

heirs and nssigns forever, and we, the said parties of the

first part do hereby covenant to and with the said party of

the second part, his heirs and assigns, that we are the own-
ers of said premises, that they are free from all incum-
brances, and that we will warrant and defend the same
from all lawful claims whatsoever of the said parties of the

first part, and them only.

Witness our hands and seals the 1st day of March, A.
D. one thousand, eight hundred and eighty-seven.

William B. Kelly, [iSea/.]

Witnesses : Mary M. Kelly. [^SVaL]

James Wickersham,
Frank H. Gloyd.

"Defendants' Exhibit 2, C. B. E."

Territory of Washington,
County of Pierce.

^

This certifies, that on the 1st day of March, in the year
of our Lord one thousand eight hundred and eighty-seven,

before me, a probate judge in and for Pierce county, Wash-
ington territory, personally appeared the within named
William B. Kelly and Mary M. Kelly, whose names are

subscribed to the foregoing instrument as parties thereto,

personally known to me to be the individuals described in

and who executed the witliin deed, and acknowledged the

same to be their free act and deed, and I do further certify

that I made known to Mary M. Kelly, wife of said William
B. Kelly, the contents of the foregoing instrument and fully

ajjpraised her of her rights under the exemption and
homestead laws of Washington territory, and of the effect of

her signing said deed, and that I examined her separate and
apart from her husband, without his hearing, and that

upon said separate examination she signed said deed and
acknowledged that she voluntarily of her own free will,

andwithout fear of or coercion from her husband, signed and
executed the same.
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In witness whereof, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first aV)ove written.

\_Seal.~\ James Wickeksham.

Probate Judge in and for Pierce County, Washington Territory.

" Exhibit P."

Ordinance No. 58.

To Prescribe the Time and Manner of Making the Annual

Assessment Roll of Taxable Property of the

City of New Tacoma.

The common council of New Tacoma does ordain as

follows :

Section 1. The time for making the annual assessment

of taxable property within the City of New Tacoma for the

year eighteen hundred and eighty-two, shall begin on the

31st day of Ma\' and shall end on the 15th day of July of

said year.

Section 2. The assessment shall be made in the man-
ner prescribed by law for assessing property for territorial

and county purposes.

Section 3. The assessor shall make due returns of his

assessment roll to the city clerk on or before the 25th day
of July of said year.

Section 4. The common council shall meet on the 31st

day of Jul}^ of said year, at 7:30 o'clock p. m., and sit as a

board of equalization for the purpose of revising the assess-

ment returns, and may adjourn from time to time until

the revision of the assessment roll is completed.

Section 5. The common council sitting as a board of

equalization, shall hear and determine any cases that may
be brought before it by persons who shall apply in writing

to have their assessments revized, either in the listing

or valuation of their property, and may also order the

assessment of any propert}^ real or personal, to be raised,

if, in their judgment, the assessment is too low. Provided

that no assessments shall be raised until citation has been
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issued by the clerk, upon the order of the board, directing

the person to whom the property is assessed to appear

before tlie board witliin one day from the date of such

citation, to show cause why the said assessment shall not

be raised. Provided, further, that when application has

been made to the board by any one to have his assessment

revised, as provided in the first part of this section, the

board may increase his assessment without first issuing a

citation.

Section 6. When the common council, sitting as a

board of equalization, shall complete the revision of the

assessment roll, it shall be the duty of the city clerk to

make a fair copy of the assessment roll, as revised, in a

book provided for the purpose.

Section 7. Before the meeting of the common council

as a board of equalization, the city clerk shall cause notice

to be given by publication in a newspaper published and in

general circulation in the city, stating the time and place

of such meeting, the object thereof, and notifying all per-

sons interested to appear before it.

Section 8. The provisions of this ordinance shall apply

to the assessment of taxable property for the years after

1882, except that the dates shall be changed as follows :

The time for beginning shall be the 1st day of April and
the time for closing the same shall be the 10th day of May,
and the assessment roll shall be turned over to the city

clerk by the 20th day of May of each year. The common
council shall sit as a board of equalization on the 30th day
of May of each year.

Section 9. Ordinance No. 50 entitled : An Ordi-

nance Concerning the Annual Assessment of the Taxable

Property of the City of " New Tacoma," passed May 22d,

1882, is hereby repealed.

Passed and approved June 23, 1882.

Attest

:

Theo. Hosmer, Mayor.

J. H. Wilt, City Cleric.

I, George Haskin, do hereby certify that I am the city

clerk of the City of Tacoma, Pierce county, Washington,

and as such, am the custodian of the books containing the

ordinances of the late Citv of "New Tacoma," That the
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foregoing is a full, true and correct copy of Ordinance No.

58, of said City of New Tacoma, as shown upon the records

of said city.

Witness my hand and the seal of said City of Tacoma,
this 17th day of February, 1892.

Geo. Haskin,
[Seal'] City Cleric.

" Exhibit Q."

Ordinance No. 90.

An Ordinance Levying the Annual Tax for General Municipal

Purposes, for the Year, A. D. 1882.

The common council of New Tacoma, does ordain as

follows :

Section 1. That there is hereby levied on all taxable

property, both real, personal and mixed, of the City of

New Tacoma, Pierce county, Washington territory, the

sum of one-half of one per cent., according to the assessed

value thereof as set forth in the assessment roll for the

year, A. D. 1882, said tax being the regular annual tax for

general municipal purposes, for the year, A. D. 1882.

2. That said tax shall be due and payable to the city

treasurer on or before the 31st day of December, A. D.
1882, after which date said tax shall become delinquent.

3. That it shall be the duty of the city clerk, on or

before the 1st day of November, 1882, to prepare the annual
tax list in accordance with the levy, and deliver the same
to the treasurer.

4. That it shall be the duty of the city treasurer, imme-
diately after receiving said tax list from the clerk, to give

notice of the same by publication in some newspaper,
printed and published in the city, stating in said notice the

time said tax will become delinquent.

Passed and approved October 24th, A, D. 1882.

A. S. Abernethy, Jr.,

Attest

:

Mayor.
J. H Wilt, Cleric.
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I, George Haskin, do heieoy certify that I am the city

clerk of the City of Tacoma, Pierce county, Washington,
and as such am the custodian of the books containing the

ordinances of the late City of " New Tacoma;" that the

foregoing is a full, true and correct copy of Ordinance No.
70 of said City of New Tacoma, as shown upon the records

of said city.

Witness my hand and the seal of said City of Tacoma, this

17th day of February, A. D. 1892.

Geo. Haskin, City Clerk. \_Seali]

"Exhibit R."

Sheriff's Notice of Delinquent Tax Sale.

Under and by virtue of an act of the legislative assembly
of the Territory of Washington, approved November 5, A.

D. 1881, I will sell at public auction, to the highest bidder
for cash, at the court house door in the City of New
Tacoma, for delinquent city taxes for the year 1882, the

real estate described in the following list, unless the same
shall be redeemed by the persons to whom said real estate

is assessed, or their agents.

The sale will commence on Monday, May 7, A. D. 1883,

at 10 o'clock A. M., and continue from day to day between
the hours of 10 A. m. and 5 p. m., until such real estate shall

have been sold or twice offered for sale.

Henry Winsor,
Sheriff of Pierce County, Washington Territory.

By L. G. Shelton,
Deputy Sheriff'.

Date of first publication. New Tacoma, April 20, 1883.

Givens, Mary A.—Commencing sixty chains north and
six chains east of the northwest corner of section five,

township twenty, north range three east of Willamette
meridian ; thence running east six chains ; thence south 6§
chains ; thence west six chains ; thence north 6f chains to

the place of beginning, four acres $4.78
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District of Washington
Western DivisioDn.^

ss.

1, A. Reeves Ayres, clerk of the Circuit Court of the

United States for the Ninth Judicial District of Washing-
ton, do hereby certify the foregoing to be a full, true and
correct copy of the heading of the advertisement referred to

in the said newspaper, in evidence in the said case, and the

description referred to, and that the same is the only prop-

erty in said advertisement purporting to be the property of

Mary A. Givens.

Attest my hand and the seal of said circuit court, this

7th day of September, A. D. 1892.

[Seal] A. Reeves Ayres, Clerk.

" Exhibit S."

Original Assessment Roll of New Tacoma.

Name.

Givens, Mary A.

Description of Lands. Lot or Section.

Commencing 60 chains

north and 6 chains

east of the N. W. cor-

ner of Sec. 5, T. 20,

N. R. E. ofW. M.,

thence running E.

chains, thence S

6f chains ; thence
N. 6§ chains to

place of beginning,

containing 4 acres.

6

Block or Township.
20 N.

Full Cash Value of Land.

600.

Range.
3 E.

No. OF Acres.
4

Full Cash Value of Improvements.

Ex. S.

C. B. E.
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" Exhibit T."

Duplicate Assessment Roll of New Tacoma.

Name. Description of LANOb. Lot or Section.

GivenSjMary A. Commencing 60 chains
North and 6 chains east

S W
of the W. M. corner of

Sec. 5 T 20 N R 3 E of

W. N. thence running E
6 chains ; thence S 6f
chains ; thence W 6

chains ; thence N 6f
chains to the place of

beginning, containing
4 acres. 5

Block or Township. Range, Number of Acres.
20 N 3 E 4

Full Cash Value of Land. Full Cash Value of Improvements.

600
C BE

And this was all the evidence offered and given in the

case and the case was accordingly submitted to the court,

and afterwards, on the 22d day of June, 1892, the court

gave the decision and opinion herein filed.

And, afterwards, on the 23d day of June, 1892, the

plaintiff duly filed his motion for a new trial of the said

case, which motion was in the words and figures follow-

ing, viz.:

In the Circuit Court of the United States for the

District of Washingtoa.—Western Division.

F. V. McDonald,
Plaintiff,

-r^ T-» TT 1 > Motion for a new trial.
Dolphus B. Hannah and
Kate E. Hannah,

Defendants.

Now comes the plaintiff and moves the court for a new
trial of the said case for these :
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I.

Insufficiency of the evidence to justify the decision of

the court upon the facts.

II.

Insufficiency of the evidence to justify the decision of

the court upon the law.

III.

The decision of the court that plaintiff was without

title to the demanded premises, is against the law:

For that the deed by Matthews to plaintiff''s immediate
grantor, Mary A. Given s, under the power of attorney of

her husband, vested her with the title to the demanded
premises previously held by her husband, James H. Givens,

and others.

For that the decree of partition vested plaintiff* with

all the title in the demanded premises theretofore held by
the other parties thereto.

.And for that plaintiff's said immediate grantor was the

common source of title to the demanded premises.

This motion is made upon the evidence shown by the

stenographer's extended notes and the documentary evi-

dence adduced upon the trial of the case, together with the

pleadings and proceedings in the case.

W. Scott Beebe and
John C. Stallcup,

Filed, June 23, 1892. Attorneys for Plaintiff.

The said motion came duly on for hearing to the court

on the 7th day of Jul}^ 1892, and upon consideration

thereof by the court, was denied, to which ruling and judg-

ment the plaintiff then and there duly excepted.

That thereupon the court gave the findings and judg-

ment against the plaintiff, which appear of record herein,

to which the plaintiff then and tliere duly excepted, and
gave notice then and there that he would present his bill

of exception and proceed to obtain a review of the said

cause by the circuit court of appeals by writ of error, and
then and there asked for, and was allowed extension of

time in which to prepare and tender his bill of exceptions

herein.
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Inasmuch as the foregoing do not appear of record and
to the end that the same ma}^ become a part of the record
in this case, this bill of exceptions is prepared and now
tendered by the said plaintiff, to the Honorable C. H. Han-
ford, the judge before whom the said case was tried, and
proceedings were had that he may set his hand and seal

hereto in evidence of the correctness hereof.

Which is accordingly certified and allowed, and done
witliin the time given and allowed for performing and
tendering the same.

In witness whereof, I hereunto set my hand and seal

this 9th day of September, A. D., 1892.

C. H. Hanford, [SeaLI

ENDORSEMENT.

No. 113, Law. F. V. McDonald vs. D. B. Hannah et ux.

Bill of Exceptions. Filed Septemper 9th, 1892.

A. Reeves Ayres, Cleric.

And, afterwards, to-'wit : On the 30th day of Novem-
ber, 1892, there was duly filed in said court in said cause a
petition for writ of error, order thereon, assignment of error

and bond on appeal, in the words and figures as follows,

to-wit :

In the Circuit Court of the United States for the
District of Washington.— Western Division.

F. V. McDonald,
Plaintiff,

vs.
\ T) • •

DoLPHUs B. Hannah and (
^^etition.

Kate E. Hannah,
Defendants.

Now comes the above named plaintiff, F. V. McDonald,
and moves the court for an order allowing the plaintiff a
writ of error in this cause to the United States Court of
Appeals, and fixing the amount of the bond to be given by
him. W. Scott Beebe and

John C. Stallcup,
Attorneys for F. V. McDonald.
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Upon reading the foregoing petition, and it appearing
therefrom and from the record of said cause that it is a
proper cause for the allowance of a writ of error, it is

ordered that said motion bo granted and that a writ of
error be allowed, and that said F. V. McDonald enter into
security on said writ of error, as required by law, in the sum
of five hundred ($500.00) dollars.

C. H. Hanford, Judge.
November 29, 1892.

endorsement.

Filed November 30, 1892.

A. Reeves Ayres, Clerk.

In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Plaintiff,

T. -r» t't 1 ) Assignment of errors.
DoLPHus B. Hannah and

(

Kate E. Hannah,
Defendants.

Now comes the plaintiff and presents and files this, his

assignment of errors, and says that on the record and pro-

ceedings of the above entitled court in the above entitled

cause, and also in making and entering the findings and
judgment therein against the plaintiff* and in favor of

defendants, there is manifest error in this, to-wit

:

I.

The court erred in its second finding of fact in finding

"that the plaintiff is not the owner in fee of, nor has he a.

right to, nor is he entitled to the possession of the real prop-

erty" described in the plaintiff" 's complaint.

II.

That the court erred in its third finding of fact in find-

ing that the defendants' do not wrongfully withhold the

premisesdescribedin plaintiff's complaint, from the plaintiff".
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III.

The court erred in concluding as a matter of law " that

judgment should be entered herein dismissing plaintiff's

action."

IV.

The court erred in concluding "that plaintiff's action be

and the same is hereby dismissed, and that the defendants

do have and recover from the plaintiff the costs and dis-

bursements of this action, to be taxed by the clerk."

V.

The court erred in deciding that " Exhibit C," in the

bill of exceptions in this case, the same being a decree in

partition in the case of F. V. McDonald vs. John Donald-
son and others, in the circuit court of the United States, for

the district of Washington, was not binding upon defendants

and was not competent evidence to show title in plaintiff as

against defendants, and did not constitute a link in the

claim of plaintiff's title to the said real property.

VI.

The court erred in deciding that plaintiff's grantor,

Mary A. Givens had no title or interest in the said real

property, except dower, and in deciding that the same had
not been assigned to her

VII.

The court erred in deciding that plaintiff's grantor,

Mary A. Givens, was not the owner in fee at the date of

her conveyance of the said real property to the plaintiff,

and in denying plaintiff the benefit of the rule that neither

plaintiff nor defendant was at liberty to deny that Mary A.
Givens owned said property at the date of said conveyance.

VIII.

The court erred in admitting in evidence a certified

copy of an instrument claimed by defendants to be a deed
from the Territory of Washington to Wm. B. Kelly; said

instrument being a part of the bill of exceptions herein and
marked "Exhibit N."
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IX.

The court erred in holding and deciding that the said

instrument claimed by defendants to be a deed from the

Territory of Washington to Wm. B. Kelly, was valid, and
in permitting it to be read in evidence, notwithstanding

the notice required by statute of the time for redemption

had not been given.

X.

The court erred in giving judgment for the defendants

and in not giving judgment for the plaintiff to the effect

that he was the owner in fee of the said real property and
entitled to the possession thereof, and for the recovery

thereof.

XI.

Wherefore, the plaintiff, F. V. McDonald, for the reasons

assigned, prays that said judgment of the circuit court of the

United States, for the district of Washington, be reversed

and said court be directed to enter judgment for the plaintiff

as prayed in his complaint.

W. Scott Beebe and
John C. Stallcup,

Attorneys for Plaintiffs.

endoesement.

Assignment of errors. Filed November 30th, 1892.

A. Reeves Ayers, Clerk.

In The Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Plaintiff,

vs.

Dolphus B. Hannah and
Kate E. Hannah,

Defeiidants.

Know all Men by These Presents : That the above

named plaintiffs, F. V. McDonald and G. C. Sawyer, are

held and firmly bound unto Dolphus B. Hannah and
Kate E.Hannah, the defendants herein, in the full sum of five

hundred ($500) dollars to be paid to the said Dolphus B.

Hannah and Kate E. Hannah, their heirs, executors and
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administrators, to which payment well and truly to be
made we bind ourselves, our heirs, executors and admin-
istrators jointly andseverally, firmly by these presents.

Dated November 30th, 1892.

F. V. McDonald, [Seal']

G. C. Sawyer. [Seal]

The consideration of the above obligation is such that,

Whereas : The above named F. V. McDonald has
taken a writ of error to the United States Circuit Court of

Appeals for the Ninth Circuit, to reverse the judgment
rendered in the above entitled action b}^ the Circuit Court
of the United States for the District of Washington, in the
western division thereof ; and said F. V. McDonald is

desirous of giving security on said appeal and writ of error

for the prosecution thereof, and for costs in accordance
with law and the order of this court in that regard made :

Now, therefore, if the above named F. V. McDonald
shall prosecute the said writ of error herein to effect, and
shall answer all costs if he shall fail to make good his said

writ of error, then this obligation shall be void, otherwise
to remain in full force and virtue. F. V. McDonald,

G. C. Sawyer.

State of Washington, 1

County of Pierce.
]

G. C. Sawyer, being duly sworn, for himself saj^s : That
he is a resident of the State of Washington, and is not an
attorney or counsellor-at-law, clerk, sheriff, marshal or
other officer of a court of justice ; and that he is worth
one thousand ($1,000.00) dollars over and above his just
debts and liabilities and property exempt from execution.

G. C. Sawyer.

Subscribed and sworn to before me, this 28th day of
November, 1892. Frederick M. Hedger,
Notary Public for the State of Washington, Residing at

Tacoma.

Approved by me November 29, 1892.

C. H. Hanford, Judge.

endorsement.

Filed November 30, 1892. A. Reeves Ayers, Clerk.
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United States of America, ss.

The President of the United States of America, To the

Judges of the Circuit Court of the United States, for the Dis-

trict of Washington, Greeting

:

Because in the record and proceeding, and also in the

rendition of the judgment of a plea which is in the said

circuit court, before you, between F. V. McDonald, plaintiff,

and Dolphus B. Hannah and Kate E, Hannah, defendants,

a manifest error hath happened, to the great damage of the

said F. V. McDonald, as by his complaint appears, and it

being fit, that the error, if any there hath been, should be
duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, you are hereby commanded,
if judgment be therein given, that then, under your seal,

distinctly and openly, you send the record and proceedings

aforesaid, with all things concerning the same, to the

United States circuit court of the appeals for the ninth

circuit, together with this writ, so that you have the same
at San Francisco, in the State of California, within thirty

days from the date hereof, to be there and then held, that

the record and proceedings aforesaid be inspected, the said

circuit court of appeals may cause further to be done
therein to correct that error, wdiat of right and according to

the law and custom of the United States should be done.

Witness, the Honorable Melville W. Fuller, chief

justice of the supreme court of the United
States, this 30th day of November, in the year

[^SeaZ.] of our Lord one thousand eight hundred and
ninety-two, and of the Independence of the

United States the one hundred and seventeenth.

A. Reeves Ayers,
Clerk of the United States Circuit Court for the District of

Washington.

The above writ of error is hereby allowed.

C. H. Hanford,
District Judge, Presiding in said Circuit Court.

Service of the within writ of error by receipt of a copy
thereof, is hereby admitted at Tacoma, State of Washing-
ton, this 3d day of December, 1892.

[^Signed.'] W. C. Sharpstein,
Attorney for Defendants in Error.
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United States of America, ss.

To Dolphus B. Hannah and Kate E. Hannah, Greeting:

You are hereb}' cited and admonished to be and appear
at the United States circuit court of appeals for the ninth
circuit, to be held at the City of San Francisco, in the

State of California, within thirty days from the date of this

writ, pursuant to a writ of error filed in the clerk's office of

the circuit court of the United States for the district Wash-
ington, western division, wherein F. V. McDonald is plain-

tiff and you are defendants in error, to show cause, if any
there be, why the judgment in said writ of error mentioned,
should not be corrected, and speed}' justice should not be
done to the parties in that behalf.

Witness the Honorable Melville W. Fuller, chief justice

of the supreme court of the United States

this 30th day of November, A. D. 1892, and
[/SeaL] of the Independence of the United States, the

one hundred and seventeenth.

C. H. Hanford,
District Judge Presiding in said Circuit Court.

Service of the within citation by receipt of a copy
thereof is hereby admitted at Tacoraa, State of Washing-
ton, this third day of December, 1892.

[^Signed.] W. C. Sharpstein,
Attorney for Defendants in Error.

United States of America,
' ^ ss.

District of Washington\

I, A. Reeves Ayres, clerk of the circuit court of

the United States of America for the district of

Washington, by virtue of the foregoing writ of error,

and in obedience thereto, do hereby certify that the follow-

ing pages numbered from one to 187 inclusive, contain a

true and complete transcript of the record and proceedings
had in said court in the cause of F. V. McDonald, plaintiff

in error, against Dolphus B. Hannah and Kate E. Hannah,
defendants in error, as the same remain of record and on
file in said office.
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In testimony whereof, I have caused the seal of the said

court to be hereunto affixed, at the City of

Tacoina, in the District of Washington, this

1st day of December, in the year of our Lord

[Seal] one thousand eight hundred and ninety-two,

and of the Independence of the United States

the one hundred and seventeenth.

A. Reeves Ayres, Clerk.
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NINTH Circuit.

F. V. Mcdonald,
Plaintiff in Error

^

vs.

KATE E. HANNAH and D. B.

HANNAH,
Defendants in Error.

Brief
For Plaintiff in

Error.

ERROR 10 m CIRCUIT COORI OF THE UNITED STATES, FOR THE DISTRICT OF ISHINGTOIf.

STATEMENT OF FACTS.

Plaintiff in error brought ejectment in the court below to
recover the possession of four acres of land, situated in
Tacoma, Pierce county. State of Washington, of the value
of forty thousand dollars ($40,000). The pleadings on the
part of the plaintiff contain the usual allegations peculiar to
this kind of action.

The defendants claim to own the property by virtue of
certain tax proceedings and deed, all of which are set out at
length in their answer.



The court, after considering all the evidence, decided that

the plaintiff had not made a prima facie case, and gave
judgment against him for costs.

The bill of exceptions contains all the evidence, and the

assignment of errors present the questions upon which we
ask the judgment of this court.

Plaintiff contends that his case showed a perfect legal

title in him, and was sufficient in any event to warrant a

judgment in his favor, and that he established a prima facie

case in three waj-s.

I.

TITLE BY DEED.

A patent from the United States to Thomas Hood.
A deed from Thomas Hood to C. P. Ferry and E. C.

Fuller.

A deed from C. P. Ferr}^ and E. C. Fuller and their wives

to E. M. Burton.

A deed from E. AI. Burton to C. P. Ferry and L. C.

Fuller.

A deed from Ferry and Fuller and their wives to Work-
ingmen's Joint Stock Association, a corporation.

A deed from Ferry and Fuller and their wives and the

Workingmen's Joint Stock Association to George P. Riley

and thirteen others.

A power of attorne}^ from George P. Riley and thirteen

others to John W. ]\Iatthews.

A deed from George P. Riley and others by John W.
Matthews (their attorne}- in fact) to Mar}^ A. Givens.

A deed from Mar}^ A. Givens to the plaintiff.

Each of the above conveyances purport to convey the

property in question, and each conveyance is regularly exe-

cuted, except that objection is made that the power of

attorney was not executed by all the tenants in common,
although the\' are all named in the body of the instrument.

There were fourteen tenants in common of this land and
eleven joined in the power authorizing Matthews to sell

their interest therein. This he did and executed and delivered

a deed of this premises to Alary A. Givens. This deed, we
contend, operated to invest her with the legal title to eleven-

fourteenths, and if we are correct in this, she or her



grantee can maintain ejectment against any person in pos-

session who does not hold under one or more of the other

tenants in common.
"A deed executed by only a part of the persons named in

the body as grantors is good as to the executing parties and

conveys their interest in the property."

Coltonvs. Seavy, 22 Cal. 497.
Spect vs. Gregg, 51 Cal. 198.

Sedgwick and Wait on trial of title to land, Section 300.

Stark vs. Barratt, 15 Cal. 361, 68, 70.

Prenn vs. Emerick, 6 Ohio, 391.

Bamhart vs. Campbell, 50 AIo. 597.

Gales vs. Salmon, 35 Cal. 588.

Sutter vs. San Francisco, 36 Cal. 115.

Chapman vs. Godfrey, 18 Mich. 38.

II.

TITLE BY DECREE.

The plaintiff also introduced in evidence a decree in parti-

tion rendered in the circuit court of the United States for the

district of Washington, in the case of F. V. ^McDonald
against John Donaldson, et. al.

By this decree the title both legal and equitable to the

property in question was established in the plaintiff as the

grantee of Mary A. Givens.

The defendants in error were not made parties in that

case, and they insist for that reason that the decree is not
binding upon them, and does not and cannot affect any
right they may have in or to this property.

We concede the correctness of this general proposition,

but it has no application in a case like this.

In the partition case the decree partitioned the property
according to equitable principles between all the tenants in

common of the property, and, of course, is conclusive

between them, and operates to confirm to plaintiff the title

to this land as effectually as a deed from them could have
done.



And it also operates to establish the fact of title as therein

decreed so far as the defendants in error are concerned, unless

it appears that they had some interest in the property ; it is

not pretended that defendants in error have any interest

unless the tax title asserted in their answer is good. If

they have no title or interest susceptible of establishment

in a court they are not in a position to say that the decree

does not settle the title.

This doctrine is the exception to the general proposition

above stated ; and commencing with Burr vs. Gratz, 4 Wh.
213, the courts of this countr}' have in an unbroken line of

decisions established this proposition.
" An error alleged is, that the court allowed the decree of

the circuit court in the chancery suit between IMichael Gratz
and John Craige and others, to be given in evidence to the

jury ; in our opinion this record was clearly admissible."
" It is true that in general, judgments and decrees are evi-

dence onl}^ in suits between parties and privies, but the doc-

trine is wholly inapplicable to a case like the present when
the decree is introduced as per se binding upon any rights

of the other party, but as an introductor}^ fact to a link

in the chain of the plaintiff's title, and constituting a part

of the muniments of his estate without establishing the

existence of the decree it would be impossible to establish

the legal validity of the deed from Robert Johnson to the

lessors of the plaintiff 's which was made under the authority

of that decree.
" And under such circumstances to reject the proof of the

decree would be in effect to declare that no title derived under
a decree in chancery was of any validity, except in a suit

between parties and privies, so that in a suit by or against

a stranger it would be a mere nuUit}'.
" It might with as much propriety be argued that the

plaintiff was not at libert}^ to prove au}^ other title deeds in

this suit because they were res inter alios acta.^^

Barrvs. Gratz's Heirs, 4 Wh. 213.
Gregg vs. Fors3^th, 24 How. 179.
Durst vs. Alorris, 14 Wal. 484.
Sitton vs. Gregg, 31 Me. 488.



" A stranger to the title and having no interest in the

property cannot attack the decree."

Cnstervs. Shipman, 35 N. Y. 533.
Buskinghani vs. Hannah, 2 Ohio St. 561.
Fowler vs. Savage, 3 Conn. 90.

Gage vs. Condy, 30 N. E. 320.
Kooler vs. Hoffman, 1 McCrary, 492.
Freeman on Judgments, Section 416.

in.

COMMON SOURCE OF TITLE.

The plaintiff claims title by deed from Mary A. Givens,

dated October 17, 1886.
Defendants claim that the property in question was

assessed to and sold as the property of Mary A. Givens, and
in their answer they allege that she owned the property at

the time of the assessment, and if this claim is true she is

presumed to have been the owner.

Hews vs. McClellan, 80 Gal. 303.

Because the assessment would be a nullity if made in the

name of any person other than the owner.

- vs. Bair, Was. Sup. St. Feb. 14, 1893.
Abbott vs. Ivindinboner, 42 Mo. 162.
Bird vs. Benlisi, 12 Sup. Ct. Rep. 323.

Defendants also claim and allege in their answer that this

property was sold, and that a tax deed was made by the sheriff

pursuant to said assessment and sale, and they claim solely

under said tax deed, dated September 16, 1886.
The recitals in the tax deed are to the effect that the

property was assessed to Mary A. Givens, and that she

owned the property, and that the taxes were due from her.

We claim, therefore, that the defendants derive title,

if they have any, from Mary A. Givens, and that under the

pleadings and evidence it is conclusively established that

both parties claim from and under the same common source.



Neither party, therefore, will be permitted to deny that

Mary A. Given s was the owner of the property at the time
when it is claimed she was divested of her title.

No question of law is more fully established than this.

" In ejectment suits where both plaintiff and defendant
claim title from the common source, the plaintiff is only
required to prove such source of title, as neither will be
permitted to dispute such title."

Jackson vs. Tatebo, 3 Was. 461.

" The plaintijff and defendants both claim under Shiel, and
it is not necessary for either to prove title further back than
him.

" The defendants sets up an estate in fee in Willis in the

premises to defeat a recovery by the plaintiff in this action,

and if he has any interest therein, upon the evidence, it is

derived from Shiel by means of the sheriff 's sale and deed.
" The plaintiff claims under Shiel also, by a conveyance

subsequent to that of the sheriff 's. Neither is, therefore, at

liberty to deny Shiel's title at the time of the sheriff's sale."

Mickey vs. Stratton, 5 Saw. 475.

" Where both parties assert title from a common source
and no other source, neither can deny that such common
grantor had a valid title."

Robertson vs. Pickrel, 109 U. S. 617.
Cox vs. Hast, 145 U. S. 964.
Cook vs. Avery, 13 Supt. Ct. Rep. 347.

" If both parties claim title from the same person neither

is at liberty to deny that such person had title."

Gaines vs. New Orleans, 6 Wal. 718.

" It is true there is a rule in action for the recovery of

land that the plaintiff must recover on the strength of his



own title ; but to that rule there is a well-established excep-
tion, when the plaintiff and defendant claim from the same
common source."

Johnson vs. Cobb, 7 S. H. 601.

" In actions of ejectment where both the plaintiff and
defendant claim under the same third person it is prima
facie sufficient for the plaintiff to prove such common deriv-

ation without proving that such third person had title."

Laidley vs. Land Company, 4 S. B. 707.

" Where both parties claim title from the same intermedi-

ate grantor, it is not prejudicial to permit plaintiff to put in

evidence the original patent since the state of the title ante-

cedent to the common source is immaterial."

Gallagher vs. Bell, 47 N. W. 897.

" Where both parties in ejectment claim through a com-
mon grantor, it is sufficient for the plaintiff to prove title to

that source."

McWhorter vs. Hetzel, 24 N. E. 743.

"It is unnecessary and immaterial to go back of a com-
mon source and determine whether he had a complete chain
of title."

Ebersole vs. Rankin, 15 S. W. 424.

" Where the plaintiff shows from the deeds offered or the
admission in the pleadings that both claim from a common
source, he is required to exhibit a better title in himself,

derived from it, than the defendant in order to establish

prima facie his right to recovery
; it does appear from the

pleadings and evidence that he claims under a tax title



for the plaintiff's interest^ and ii that is shown to be

void, there is no other obstacle in the way of plaintiff's

recovery.''

Bonds vs. Smith, 11 S. E. 322.

" There were certain title papers given in evidence by

plaintiff in the line of title to the ownership of Sarah Stuart,

to which defendant objected as ineffectual to pass legal title,

and which the court told the jury were ineffectual to do so,

but as both parties claim under Sarah Stuart, the plaintiff

need not have traced his title further back than her, to show
that she had title."

Lowe vs. Settle, 9 S. B. 923.

"If in an action of ejectment both parties claim title from

the same source, it is not necessary for the plaintiff to

introduce in evidence a conveyance from a former owner to

the person having this source of title, and if error is com-
mitted in admitting the record, it was an error which
could not have injured the defendant."

Spect vs. Gregg, 51 Cal. 200.

" Where the plaintiff only proved conveyance from the

common grantor, the objection that he established no title in

such grantor, is cured if the defendant sets up in defense

his own conversance from the same person, he being then

estopped from denying such title."

Ellis vs. Jeans, 7 Cal. 409.

" If evidence of title back of a common source is offered,

it is immaterial whether it shows a good title in the

common source or not, neither party will be permitted to

question that title."
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Bank vs. Harrison, 39 Mo. 433.
Dupont vs. Davis, 30 Wis. 176.

Sexton vs. Rhanies, 13 Wis. 102.
Farrell vs. Hennessy, 21 Wis. 634.
Finch vs. Ulman, 24 Am. St. 383.

The defendants in their answer pleaded specially their

title and are thereb}" precluded from showing any title other
than that conve3'ed by the tax deed.

The rule seems to be well settled that in this statutory

action, if the defendant pleads his title specially, he waives
the general issue and is confined to the defense thus spec-

ially pleaded. In Jones vs. Johnson, 19 S. W. 522, the
supreme court of Texas said :

"The principal which underlies this doctrine, is, that when
a party, either plaintiff or defendant in an action of trespass

to try title, pleads his title specially, he gives his adversary
notice that he rests his case upon the title so pleaded, and it

is to be presumed that he relies upon no other."

Cook vs. Avery, 13 Sup. Ct. Rep. 347.

It follows necessarily therefore, that if defendant's tax
title is valid, this case should be affirmed ; but if no title

was conveyed by the tax deed, the judgment should be
reversed.

DEFENDANT'S TAX TITLE.

Plaintiff contends that the defendants are in possession of
the property without any title or valid claim thereto, their
only claim of title is said tax title, which we insist is void.

Because the property was never assessed.

The property to recover which this action is brought, is

properly described as :
" Commencing 53>^ chains north

and 6 chains east of the southwest corner of section 5
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iu township 20 north, range three (3), east of the Wil-

lamette meridian ; thence running east 6 chains, thence

south 6-/^ chains; thence west 6 chains; thence north 6^
chains to the place of beginning, containing four (4) acres."

The description on the assessment roll is as follows

:

" Commencing 60 chains north and 6 chains east of the

northwest corner of section five (5), township twenty (20)
north, ra.nge 3, east of the Willamette meridian ; thence

running east G chains; thence south 67^ chains; thence

west 6 chains ; thence north 6^ chains to the place of

beginning, containing four (4) acres."

The description emplo3'ed in the assessment roll, was
carried into the duplicate assessment roll, and in the adver-

tisement or notice of sale.

There has not been, therefore, any taxation or sale of the

property sued for, and necessarily the tax deed is void.

Cooley on Taxation, 352.
Bird vs. Bentisa, 12 Sup. Ct. Rep. 328.

II.

THE TAX DEED.

This deed falsel}^ recites the assessment and sale of the

property sued for, a circumstance that is legitimately

explained upon the theory that some disinterested person

attempted to cover up the invalidity of the tax proceedings

by procuring a deed, which, on its face, showed the apparent
validity of the proceedings prior to its execution.

Section 2934 of the statute provides that a tax deed shall

run: ^^ In the name of the Territory of Washing-ton.''

This statute was taken from a statute of Wisconsin which
provides that all tax deeds shall run in the name of the

State of Wisconsin.

The supreme court of that state has repeatedly decided

that unless the tax deed conforms to that provision it is void

on it face.

Edgerton vs. Bird, 6 Wis. 527.
Woodman vs. Clapp, 21 Wis. 462.
Lindsley vs. Jay, 25 Wis. 462.
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This deed does not run in the nciiiie of the territory, but

in the name of the sheriff, this is conclusively shown by

the granting clause in the deed which is as follows, viz.

:

" Now, Therefore, this Indenture Witnesseth, That

for and in consideration of the sum of $4.78, to the sheriff

paid at the time of making said sale, the receipt whereof is

acknowledged in said certificate of sale. /, Lewis Boyd,
sheriff of Pierce county, Washington territory, by virtue

and in pursuance of the statutes in such cases made and
provided, have granted, bargained, sold, conveyed and
conhrmed, and by these presents do grant, bargain, sell

and conBrm unto the said W. B. Kelley, and to his heirs

and assigns forever, * -^ "'^ as fully and absolutely as

I, Lewis Bird, sheriff as aforesaid, may or can fully sell

the same. '•' * *

" In Witness Whereof, / have hereunto set my hand
and seal the day and year £rst hereinbefore written."

III.

The deed is void because the sheriff was not authorized to

make it.

The attempted assessment and sale was for city taxes of

Tacoma, Washington territor3^

The only provision of the charter affecting this question

is found in Section 34-, which provides that the city has
power " to assess, levy and collect taxes for general munici-
pal purposes, not to exceed one-half of one per cent, per
annum upon all property, both real and personal within the
cit}^ which is by law taxable for territorial and county pur-
poses."

Clearly the power to sell land for delinquent taxes is not
conferred by this section. iVuthority " to assess, levy and
collect," does not include the power to enforce collection for

the non-payment of the tax by a sale and conveyance of the
property.

Coole}?- on Taxation.
Paine vs. Sprately, 5 Kan. 450.
Mclnnery vs. Moodey, 25 Iowa, 410.
Merriam vs. Aloodej^, 25 Iowa, 163-70.
Morrison vs. Hershiu, 32 Iowa, 271

.
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Landreth vs. Lang, 6 Kan. 274.

Hays vs. Hogan, 5 Cal. 24'1.

Section 1 of the charter expressly authorizes the city to

sue and be sued, and the power, therefore, " to assess, levy

and collect," taxes can be enforced, and the object of the cor-

poration secured without the power of sale. The power of

sale is not a necessary incident to the power " to assess, levy

and collect," nor is such power indispensable to the objects

and purposes of a municipal corporation, it can enforce the

collection of its taxes by the ordinary judicial proceedings

in the courts, and it will be presumed that that means of

enforcing payment was intended whenever the power to sell

is not expressly given and conferred by the charter.

Mclnnery vs. Reid, 23 Iowa, 410.

Merriam vs. Moode}^ 25 Iowa, 170.

Paine vs. Spratle}^ 5 Kan. 537.

Blackwell on Taxation, 448.

If, therefore, the power to sell has not been conferred b}^

the charter, no authority to execute a conveyance is confer

red ; the power to " collect " will not warrant the execution

of a deed.
" In the matter of the sale and conveyance of lands for the

non-payment of taxes, municipal corporations have no

implied powers, they can execute only such authority as has

been expressly given by statute, and that authority must be

strictly construed and pursued, the express power conferred

on a corporation to levy taxes and sell lands for the

non-payment of them has been held not to imply or give

the corporation power to conve}^ land sold to the purchaser."

Blackwell on tax titles, 448-9.

Knox vs. Peterson, 21 Wis. 247.

2 Dillon on M. C. Section 818.
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IV.

This deed is not made by the city or any of its officers,

and we have been unable to discover any authority in the
charter which warrants a sale by the sheriff of the county,
or a deed by either the sheriff or the territory, and we con-
tend that the deed is void for that reason.

The deed also recites that the notice of sale stated that
said property would be sold to satisfy "All tax penalties,

interest and costs due the territory and the said county."
It does not say that said property would be sold to satisfy

city taxes.

V.

STATUTE OF LIMITATION.

Section 2,939 of the general statutes of 1881 provide
that

—

" Any suit or proceeding for the recovery of land sold for

taxes, except in cases where the taxes have been paid on (or)

the land redeemed as provided by law, shall be commenced
within three years from the recording of the tax deed of
sale and not thereafter, except by the purchaser at the tax
sale."

Defendant's tax deed was recorded more than three years
before the institution of this action, and defendants claim
the benefit of this section of the statute, and insist that the
tax deed cannot be attached for any cause after the expiration
of three years from the recording of the tax deed.

That section applies only in a case where the action is for
" the recovery of land sold for taxes.^^ We have shown
that this land was not assessed, advertised or sold for taxes,

and that there were no taxes levied on the land, conse-
quently it could not be sold '' for taxes."

Bird vs. Benlisi, 12 Sup. Ct. Rep. 324.

The above section appears in the general revenue laws of
the territory, and is expressly referable and made applica-

ble to deeds executed pursuant to a sale of lands for delin-

quent territorial and county taxes, and does not operate in the
case of a sale of lands for city taxes unless expressly made
applicable by the charter.
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1 Dillon, Section 816. -

Brown vs. Spokane Falls, 27 Pac. Rep. 1,079.

Gould vs. Baltimore, 59 Md. 378.
Moore vs. Baltimore, 61 ]Md. 224.
Denver vs. Knowles, 30 Pac. Rep. 1,04-1.

Tounsend vs. Lute, 109 U. S. 504.

VI.

The statute of limitation does not operate in a case wliere

tlie tax deed is void upon its face.

Redfield vs. Parks, 132 U. S. 239.

Moore vs. Brown, 11 How. 414.

Watson vs. Door, 18 Kan. 223.

Hafford vs. McKenna, 23 Fed. Rep. 36.

Daniels vs. Case, 45 Fed. Rep. 843.

Gomer vs. Chaffee, 6 Cal. 314.

Sheehy vs. Hinds, 27 Minn. 259.

Mason vs. Gorman, 85 Mo. 526.

Richards vs. Thompson, 23 Pac. Rep. 106.

Sims vs. Drexel, 78 Iowa, 255.

Wagoner vs. Mann, 48 N. W. 1,065.

VII.

If the deed is regular on its face but void because some
essential steps in the exercise of the taxing powder has not

been complied with, it will not operate to set the statute of

limitations in motion.

Easley vs. Whittenham, 43 Iowa 162.

Bird vs. BensiH, 12 Sup. Ct. Rep. 323.

Hurd vs. Brisner, 28 Pac. Rep. 371

.

Melchoer Chair Co. vs. Bair, Wash. Sup. Ct.

February 14, 1893.

See cases last above cited.
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VIII.

February 3d, 1886, the legislature enacted a law whicii

provides that no tax deed should issue until after service of

a notice of the exemption of the time for redemption had
expired.

Without a citation of the numerous authorities holding

that a tax deed is void unless the notice is given, we refer

to the case of Coulter vs. Stafford, now under consideration

in this court, where this identical question is involved. The
decision in that case must determine this question in this

case.

The opinion of the circuit court is that the only interest

Mary A. Givens ever had in the property was dower as the

widow of James H. Givens, deceased, and that neither she

nor her grantee could maintain ejectment until after

assignment of her dower.

We respectfull}' submit that there is no such question in

this case.

This valuable property defendants claim was sold to their

grantor for four dollars and seventy-eight cents, ($4.78)

and to sustain such sale they exhibit and claim under a

deed false in its recitals, and based upon proceedings which

disclose an attempt by some one to alter the city records.

All the testimony in this case is before this court, and if

the tax deed is found to be invalid, the case should be

reversed and the lower court directed to enter a judgment
according to the prayer of the complaint.

W. SCOTT BEEBE,
J. C. STALLCUP,
C. R. HOLCOMB,

Attorneys for Plaintiff in Error.
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IN THE

U. S. CIRCUIT COURT OF APPEALS,

NINTH CIRCWIT.

F. V. Mcdonald,
Plaintiff in Errors

vs.

DOLPHUS B. HANNAH et. al.A

Defendants in Error. J

STATEMENT OF FACTS.

The plaintiff claims title to the premises in con-

troversy b}^ several distinct chains :

FIRST CHAIN.

I. Deed from Mary A. Givens to plaintiff, dated

October 17th, 18

ExJiibits A and />, Record, pp, 46 to 5/.
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2. Decree of the United States Circuit Court of

the District of Washington in a suit wherein the plain-

tiff in error was complainant and a large number of

parties were defendants, the defendants herein not being

of the number, which suit was for the partition of a tract

of sixt}' acres of which the premises in controvers}- were

a part, dated November 25th, 1891, in which decree the

premises in controversy' were allotted to plaintiff herein.

Exhibit C, Record, pp. ji to yj.

SECOND CHAIN,

1. Patent of the United States to Thomas Hood,

160 acre tract.

Exhibit E\ Record, pp. 86-8j.

2. Deed from Thomas Hood to C. P. Ferry and L.

C. Fuller; same land as above.

Exhibit G, Reov'd, pp. S8-8g.

3. Deed from L. C. Fuller and wife and C. P.

Ferry and wife to E. M. Burton; same land as above.

Exhibit //, Record, pp. 8q to g3.

4. Deed of E. M. Burton and wife to L. C. Fuller

and C. P. Ferry; same land as above.

Exhibit /, Record, pp. g2 to 9/.



5- Deed of L. C. Fuller and wife and C. P. Ferry

and wife to the W'orkingmen's Joint Stock Association,

of Portland, Oregon; 60 acres of above.

Exhibit /, Record, pp. g^ to g6.

6. Deed of L. C. Fuller and wife and C. P. Ferry

and wife and the Workingmen's Joint Stock ^Association,

of Portland, Oregon, to William Brown, 39-464, George

Luviney 65-464, John Huntington, John Donaldson,

Edward Simmons, Charles Gilbert, George P. Riley,

George Thomas, James H. Givens, Charles Howard,

Mar\' H. Carr, Anna Rodney, George Washington,

Philip Francis, 30-464 each, of 60-acre tract, dated Feb-

ruary loth, 1 87 1.

Exhibit A', Record, pp. gj to gg.

James H. Givens died in 1S72; Mary A. Givens was

his wife. They had no children. Upon proof of these

facts it was assumed that the interest of James H.

Givens descended to Mary A. Givens.

Bill of Exceptions. Record, p. j6.

THIRD CHAIN.

I. Continuing from the second chain of title end-

ing in Exhibit K, the plaintiff in error introduced a

power of attorney from the persons named as grantees,

in Exhibit K, to one John W. Matthews, constituting

him ''Our true and lawful attorney for us and in our
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names, place and stead, to grant, bargain, sell, convey,

alien, remise, release, quit-claim, assign or transfer all

such lands for such sum or price and on such terms as

to him shall seem meet.'' * * * * *

''And for all the powers aforesaid for us and in our

names to make, execute, acknowledge and deliver all

necessary deeds, with or without seal." This power of

attorne\' is dated September 5th, 1871.

Exhibit Z,, Record, pp. gg to 102.

2. A deed from John W. Matthews, as attorney in

fact for all of his principals except James H. Givens, to

Mary A. Givens, of the premises in controversy.

Exhibit M, Record, pp. 102 to loj.

ARGUMENT ON THIRD CHAIN OF TITLE.

For the purpose of argument we will examine these

three chains of title separately, beginning with the last.

Conceding, for the sake of the present argument, that

title had been conveyed to all the persons named as

grantors in the power of attorney to John W. Matthews,

did that instrument confer authority upon the attorney

in fact to convey the premises described in the power ?

By examining the instrument itselt, found on page:; 100

and loi, it will be observed that the name of one of the

principals, Ed. S. Simmons, appears as having been

attached to the power in this manner:

ED. S. SIMMONS,
By A. S. Gross, Attorney. [Seal.]



The name of another principal, George Thomas,

appears thns:

GEORGE THOMAS,
By Geo. p. Rilkv, proxy. [Seal.]

And the name of another principal, Anna Rodney,

appears thns:

ANNA RODNEY,

Per Chas. [X
I

Howard, her proxy. [Seal.]
her

inaik.

The authority of Gross, Riley and Howard for thns

signing the names of persons purporting to be princi-

pals, is not shown, and under the decision of the Su-

preme Court of the United States in

Deun vs. Reid, lo Peters, 52^;

and of the Supreme Court of Washington in

Territory vs. Klee, i Washington, iSj, iSy,

the execution of this power of attorney as to vSim-

nions, Thomas and Rodney was ineffectual, and the at-

torney in fact could not convey the interests of these

parties. But we contend that the power was joint, and

that if it was inoperative as to any of the principals it

was inoperative as to all.

The deed (Exhibit M, Record, pp. 102-105) which

purports to have been executed by John W. Matthews,

as attorney in fact, for all of the persons named in the

power of attorney, with the exception of James H.

Givens, whose name does not appear in the instrument

at all, was, on account of the objections urged to the



power itself inoperative to convey title to Mary A.

Givens. Bnt in addition to the objections urged to the

power of attorney, tlie further objection is made that at

the time of the execution of Exhibit M, James H.

Givens, one of the principals named in the power of at-

torne\', was dead,

(Record, page jdj

and under the familiar rule that the death of the princi-

pal operates as a revocation of the agent's authority,

where that is not coupled with an interest, the deed con-

ve3''ed no title to Mary A. Givens

Friiik vs. Roe, yo Cal., 2g6.

S. C. II Pac. Rep., S20.

McClaskey vs. Barr, jo Fed. Rep., .f.12.

And where the power is a joint power, the death

of one extinguishes the entire power.

Hanrick 7'S. Patrick, iig U. S., 1^6.

S. C. 7 5. a. Rep., 147.

Rozve vs. Rand, i/i Ind., 206.

S. C. 12 N. E. Rep., ^jy.

Gilbert vs. Hoive, 4=; Minn., 121.

S. C. 47 N. IV. Rep., 64J.

Louis vs. Elfelt, 8g Cal., ;4J.

S. C. 26 Pac. Rep., ioqj;.
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ARGUMENT ON SECOND CHAIN OF TITLE.

Going back to the next preceeding deraignment of

title, to-\vit: That proceeding from the patent of the

United States we observe first, that the deed (Exhibit G,

Record, pp. 88 and 89) purports to have been acknowl-

edged before one "R. Wilcox, Clerk of the District Court

of the United States for the District of Oregon," and

the venue of the certificate as follows: ''United States

of America, District of Oregon." This instrument pur-

ports to have been acknowledged on the i4tli of Sep-

tember, 1868, At that time the Act ot January 31st,

1867, was in force, which provided ''That deeds * *

of lands * * situated in this Territory may be ex-

ecuted or acknowledged in any other state or territory

of the United States in the form prescribed for execut-

ing and acknowledging deeds within this Territory, and

the execution thereof may be acknowledged before any

judge of a court of record, notary public, justice of the

peace, or before au}- commissioner appointed by the

Governor of this Territorv for such purpose."

Stat7i/es Washington^ ^^73^ P- -/^J-

Abbotf s Real Property Statutes, p. 2"/^.

No act has ever been passed by the Legislature of

Washington permitting the Clerk of the United States

District Court of another State to take acknowledg-

ments of deeds unless a subsequent statute, Act of No-



lO

vember 13th, 1873, providing that 'Deeds * " *

of land * * * sitnated in this Territory may be

executed or acknowledged in any other state or territory

of the United States, in the form prescribed for execut-

ing and acknowledging deeds within this Territory, and

the execution thereof may be acknowledged before any

person authorized to take acknowledgments of deeds by

the laws of the state or territory wherein the acknowl-

edgment is taken, or before any commissioner appointed

b}- the Governor of this Territory for such purpose/^

Statutes Washington^ ^^77-, P- J^--

Abbotf s Real Property Statutes, p. 2j6.

Or the further provision that "All deeds heretofore

acknowledged according to the provisions of this Act,

are hereby declared legal, * * * *

Statutes Washington, 188J, p. J 12,

Abbott's Real Property Statutes, p. 2j6^

includes such officer.

Referring to the laws of Oregon at the time this

deed was acknowledged, we find that the persons author-

ized to take acknowledgments are as follows; Any

Judge of the Supreme Court, County Judge, Justice of

the Peace or Notary Public within the State.

Gen. Lazvs of Ore., compiled and annotated by M. P.

Deady^ Section 10, Page 6^8.
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This law lias never been altered, and there has

never been any legislation on the part of the Legislature

of Washington making valid acknowledgments taken

by persons not authorized to take them.

Passing from this instrument we come to the deed,

(Exhibit K, Record, pp. 97, 99), which purports to con-

vey to a number of persons undivided interests, among

others James H. Givens a 30-464 interest in and to a

sixty-acre tract, embracing the premises in controversy.

James H. Givens died in 1872. At the time of his death

he was married to Mary A. Givens. Givens and his

wife were married before coming to Portland, Oregon,

to which place they came from New Bedford, Mass.

From the time of their arrival in Portland to the time of

the death of James H. Givens, Portland was their resi-

dence, and they never resided in Washington Territory.

Par. 6^ Bill of Exceptions^ Record.^ p. j6.

At the time of the making of the deed purporting

to convey to James H. Givens an undivided 30-464 in-

terest in and to the sixty acres there was in force in the

Territory of Washington the Act of December 2d, 1869,

entitled "An Act defining the rights of husband and

wife."

Statutes Washington, i86g, p. 318-J2J,

Abbotfs Real Property Statutes, pp. 4. 17, 474,

which provides, among other things, that "All property
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acquired after the marriage, b}^ either husband or wife,

except such as may be acquired by gift, bequest, devise

or descent, shall be common property." (Sec. 2).

"In ever}' marriage hereafter contracted in this

Territory the rights of husband and wife shall be gov-

erned by this Act." * * * * (gee. 11).

"The rights of husband and wife married in this

Territory, prior to the passage of this Act, or married

out of this Territory, but who shall reside and acquire

property herein, shall also be determined by the pro-

visions of this Act, with respect to such property as

shall be hereafter acquired." * * * (Sec. 12).

Side by side with this law there existed an act en-

titled "An Act relating to estates in dower and by the

courtesy," approved January 30th, 1864.

Statutes Washino-ton, i86j-:f., p. 6-12,

Abbott's Real Property Statutes, />. ^68-^jo,

which provides "That the widow of every deceased per-

son shall be entitled to dower for the use durino; her

natural life of one-third part of all the lands whereof her

husband was seized, of an estate of inheritance at any

time during the marriage, unless she is lawfullv barred

thereof" (Sec. i.)

* * * * "Anv womau residing out of

the Territory shall be entitled to dower of the lands of
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her deceased husband, lying in this Territoiy, of which

her husband died seized, and the same may h^ assigned

to her or recovered by her in like manner as if she and

her deceased husband had been residents within the

Territor}^ at the time of his death." (Sec. 21.)

It will thus be seen that the Act of 1869 affected

only those persons who had been married within the

Territory prior to the passage of the Act, or who had

been married out of the Territory, but who should sub-

sequently reside and acquire property in the Territor}^,

and that the Act relating to dower, although it was un-

doubtedly repealed by implication, so far as residents of

the Territory were concerned, w^ho came within the des-

ignation described in Section 12 of the Act of 1869, the

status of parties residing out of the Territory was left

unaffected, and the widow was only entitled to a dower

intercot. Before the death of James H, Givens, an act

was passed entitled ''An Act defining the rights of

persons and property, as affected by marriage," approved

November 29th, 187 1.

Statutes of Washington^ iSji, p. dj-y^.

Abbott^ s Real Property Statutes, p. ^j^-^jS.

This act was, in all respects, so far as the questions

involved in this case are concerned, similar to the Act

of 1869, with the exception that by section 23 of the act

it was provided "Neither dower or courtesy shall here-

after accrue," but by Section 25 of the same act it is as-
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serted "The rights of all married persons now living in

this Territory, and of all who shall hereafter live in this

Territory, shall be governed by this Act." This statute

adhered in unmistakable language to the distinction

between the status of married persons residing without

the Territory and of those residing within the Terri-

tory, As to the former, the law relating to dower re-

mained in force. As to the latter, the law commonly

known as the Community Property Law was in force.

So that upon the death of James H. Given s, his widow

became entitled to a third interest for life of all property

of which her husband died seized. This is rendered ap-

parent from an examination of the act regulating descent

of real estate, enacted January i6th, 1S63, which was in

force at the date of the death of James H. Givens.

Neither the husband or wife inherited from the other,

but were entitled to their rights under the act relating

to courtes}' and dower.

"The provisions of this act shall in no way affect

the title of a husband as tenant by the courtesy, nor

that of a widow as tenant in dower." (352.)

Statules Washington^ TS62-J, p. 261-26^.

Abbott's Real Property Statutes, pp. 357-377.

This act continued in force until the Act of No-

vember, 1875, which provided, among other things,

"The provisions of Section i, as to the inheritance of

the husband and wife from each other, apply only to
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the separate property' of the decedents, and takes the

place of tenancy in dower and tenancy b}^ the courtesy

which are hereby abolished."

Stat2ifes Wasliiiiglon^ ^^75^ P- 53-55-

Abbotr s Real Property Statutes, p. Jjg.

EJECTMENT CANNOT BE MAINTAINED FOR DOWER.

The authorities are unanimous upon the proposition

that before dower has been assigned, the widow cannot

maintain ejectment.

It was a well settled principle at Common Law
that a widow could not maintain ejectment for dower

before assignment.

Doe vs. Nutt, 2 Car & /'.. ^jo.

Jackson vs. Vanderlieyden.^ ly Johnson, i6y,

and hence her grantee could not maintain the action,

Carnall vs. Wilson, 21 Ark., 62.

Jackson vs. Dyer, ji Ark., 334.

Jones vs. Hollopeter, 10 S. &• R., :^26;

even in those states where b}- Statute the widow has

been enabled to maintain such action.
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Galbraith vs. Fleming, 60 Mic/i.^ .f.oj.

S. C. 2j N. IV. Rep., SS3.

Miller'^s Adni. vs. Woodniaii, // Ohio, ^18.

She and the heirs are neither tenants in common,

joint tenants or co par ceners.

Reynolds vs. MeCurry, 100 III.
, 3S^-

Pringle vs. Gove, 3 S. & R., jj6.

Nor is she a joint tenant with her hnsband's grantee.

Walker vs. Rand, ijo III., 2j.

S. C. 22 N. E. Rep., 1006.

ARGUMENT ON FIRST CHAIN OF TITLE.

The deed (Exhibit "A") from Mary A. Givens to

plaintiff is not the original deed, but purports to be a

certified copy of said deed, from the records of the office

of the Auditor of Pierce County. We call attention to

the fact that the certificate appended is not attested b}^

the seal of the Auditor.

2 Hills Code, Section 1683, provides:

"Whenever any deed * * * shall have been

recorded or filed in pursuance of law, copies of record of

such deed * * * dulv certified by the officer



having the legal cUvStody thereof, with the seal of the

office annexed, * * * shall be received in evi-

dence to all intents and pnrposes as the originals them-

selves."

This, perhaps, might not be very material if it were

not for the fact that plaintiff subsequently offered the

original deed. When that was produced objection was

made to it, that it did not appear that it was ever filed

for record or recorded in the office of the Auditor of

Pierce County, the county in which the premises are

situated, and further, that no proof had been made of its

execution. It was further objected that the deed bore

on its face evidence of material alterations. These alter-

ations are indicated on the record, page 49.

We desire to call attention to the fact that Ex-

hibit "A," which purports to be a certified copy from

the record, is not a copy of the original deed (Ex-

hibit "B".) After the commencement of the deed

—

"Know all Men by These Presents"—the original

deed reads "That I, Mary A. Givens, of New Bedford,"

whereas, the certified copy reads: "That I, Mary A.

Givens, widow of James H Givens;" also in the clause

"Together with all and singular the tenements, heredit-

aments," etc., the original deed has the words including

"dower and claim of dower," which is not contained in

the certified copy.

It is clear that Exhibit "B" was not admissible in

evidence, because being an original instrument its exe-
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cution must have been proved in the same manner as

deeds were jDroved before certified copies were admissible.

We concede that if the deed had been recorded and had

a certificate of the auditor to that effect, as provided by

Section 204, Vol. i, Hill's Code, that perhaps that would

have been sufficient, but Exhibit "B" does not bear an}^

endorsement of having been filed for record in the office

of the Auditor of Pierce County, and there is nothing

on its face to warrant the court in receiving it. Even if

oar objection to the certified copy, for want of the seal

of the Auditor, is not considered, we submit that the

plaintiff having shown that said original deed was never

filed for record, then it is clear that the original deed

not being evidence, a certified copy is not.

Meegan vs. Boyle, iq Hozvard, ijo.

Olcott vs. Byiiuii^ I J Wall., ^^.

Besides this, the deed shows that the convevance

b}' Alar}^ A. Givens was of her dower, and it also ap-

pears, from the face of the deed and from the acknowl-

edgment, that Mary A. Givens was the widow of James

H. Givens. and we think the presumption naturally

arises from the facts as developed, that Mary A. Givens

was only attempting to convey her right of dower.

The next instrument to which we call attention is

Exhibit "C' This purports to be a decree of the Cir-

cuit Court in a partition suit between plaintiff in this

action and a large number of defendants, in which the
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court finds that certain parties to the suit were owners

of certain distinct parcels, and among others that the

plaintiff in this action is the owner of the premises in

contro\ers3'.

Record^ pp. 6j-8.

Onr objection to this deed is not based on the idea

solely that it was made in an action to which defendants

were not parties, bnt npon the gronnd that it was intro-

duced as a link in plaintiff's title. Now, we are not

aware that any court has the power to find title in one

person, and in a subsequent action by that person

against another be permitted to admit the iudgment

of the court as evidence of title. The court in the par-

tition suit was not tr\nng title, but simph' dividing

among a number of persons, who agreed among them-

selves that each was the owner of a certain undivided

interest, and making that undi\-ided interest a specific

designated portion of the tract. The court below ad-

mitted it upon the theory that the plaintiff in this action

obtained the interest of the other co-tenants in the prem-

ises in controvers3\ This ma}- be true, but we submit

that unless the plaintiff has shcAvn that these other

parties themselves had title, that he has not profited by

obtaining their interests.

This decree recites a number of things which are

absoluteU' untrue. There was no issue before the court

in that case. The parties might just as well have ex-
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changed deeds among themselves, and according to the

court below, this in effect is all that the decree accom-

plished for them.

INVOCATION OF RVhE OF COMMON GRANTOR.

But, uotwithstaudiug all this, plaintiff invokes the

principle that where the parties to an action in eject-

ment claim title from the same grantor, neither is at

liberty to gain the title anterior to that of the common

source. We are aware that this rule has become pretty

well established, and that in the main it is a very good

rule, but we submit that like every other rule, it has its

exceptions. It is true that the courts have seldom been

called upon to state the exceptions, but we believe that

the case at bar presents circumstances which call upon

this court to sustain the view taken by the court beJow.

We commend to the court the very able and con-

clusive reasoning by Judge Hanford, found on page 25

of the Record. The Supreme Court of the United States,

in the case of

Blight's Lessee 7>s. Rochester^ 7 IVheaton^ 575,

illustrates an exception to this rule. Both parties

claimed title from one John Dunlap. The plaintiffs as

heirs, the defendant by purchase. The defendant,

Rochester, was in possession of the premises in dispute.

John Dunlap, the common source of title, was the heir

of James Dunlap. "The defendants alleged and proved

that James Dunlap was an alien, and subject to the



King of Great Britain. One of the disabilities of alien-

age was incapacity to transmit lands to heirs, conse-

quently when he died the next of kin could take noth-

ing b\' descent." Chief Justice Marshall, in delivering

the opinion of the court, said: "If James Dunlap could

not be considered as a citizen at the time of his death,

the plaintiffs have no title, and the only remaining

question arising on the bill of exceptions is, was the de-

fendant restrained on the principle of estoppel, or any

other principle, from resisting their claim,'" and the

learned Chief Justice decided in the negative. So we

might say here, Mary A. Givens never acquired any

title, because she was incapable of taking, b}' descent,

from her husband.

Another exception is where the common grantor

had no claim of title or possession, and where the party

invoking the rule himself claims under a quit claim

deed.

Henry vs. Reichert^ 22 Hun., jg^..

Plaintiffs deed is a mere quit claim. Surel}- if she

had no title, claim of title or possession, and her deed

showed on its face that her title was only a right to

dower, her grantee would not be estopped to den}' her

title, and wh}'^ should a stranger?

Croadc vs. Ingraliani^ ij Pick., j^.

Weaver vs. Stiirtevant, 12 R. /., jjj.



Further, if her interest was but a right to have

dower assigned, she was not an owner within the mean-

ing of the statute, and tlie land was iniproperl}- assessed.

Lynde vs. Broiun^ i.f.j Mass.^ 3J7^ •

S. C. Q N. E. Rep., 7J5,

and she was not liable for taxes assessed to the prem-

ises,

Felch vs. Finch
.^
j2 la., j6j.

S. C. J X. JV. Rep., 5JO.

MARY A. GIVKXS NOT THE COMMON SOURCE OK TITLE.

The defendants claim title under a tax deed made

upon a sale of lands for delinquent taxes, assessed to

Mary A. Givens, Plaintiff insists that defendants are

thus brought within the rule of common source of title.

We deny this assumption. While the property was

assessed to Mar^^ A. Givens the Statute provides that,

* * * * "The Sheriff must make to the

purchaser or his assignee, a deed of the property in fee

simple, running in the name of the Territory of Wash-

ington."

Code iS8i, Sec. 2QJ^.

"A tax deed executed under this act conve3'S to the

grantee the absolute title to the lands described therein,

free of all incumbrances, except when the land is owned
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court finds that certain parties to the suit were owners

of certain distinct parcels, and among others that the

plaintiff in this action is the owner of the premises in

controvers}-.

Record^ pp. 6 J -8.

Our objection to this deed is not based on the idea

soleh' that it was made in an action to which defendants

were not parties, but upon the ground that it was intro-

duced as a link in plaintiff's title. Now, we are not

aware that an\' court has the power to find title in one

person, and in a subsequent action by that person

against another be permitted to admit the judgment

of the court as evidence of title. The court in the par-

tition suit was not tr3nng title, but simph' dividing

among a number of persons, who agreed among them-

selves that each was the owner of a certain undivided

interest, and making that undi^ided interest a specific

designated portion of the tract. The court below ad-

mitted it upon the theor}- that the plaintiff in this action

obtained the interest of the other co-tenants in the prem-

ises in controvers}^ This mav be true, but we submit

that unless the plaintiff has shown that these other

parties themselves had title, that he has not profited bv

obtaining their interests.

This decree recites a number of things which are

absoluteh' untrue. There was no issue before the court

in that case. The parties might just as well have ex-
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clianged deeds among themselves, and according to the

court below, this in effect is all that the decree accom-

plished for them.

INVOCATION OF RULE OF COMMON GRANTOR.

But, notwithstanding all this, plaintiff invokes the

principle that where the parties to an action in eject-

ment claim title from the same grantor, neither is at

liberty to gain the title anterior to that of the common

source. We are aware that this rule has become pretty

well established, and that in the main it is a very good

rule, but we submit that like every other rule, it has its

exceptions. It is true that the courts have seldom been

called upon to state the exceptions, but we believe that

the case at bar presents circumstances which call upon

this court to sustain the view taken by the court beilow.

We commend to the court the very able and con-

clusive reasoning b}- Judge Hanford, found on page 25

of the Record. The Supreme Court of the United States,

in the case of

Blights Lessee vs. Rochester^ 7 Wkeaton^ jjj,

illustrates an exception to this rule. Both parties

claimed title from one John Dunlap. The plaintiffs as

heirs, the defendant by purchase. The defendant,

Rochester, was in possession of the premises in dispute.

John Dunlap^ the common source of title, was the heir

of James Dunlap. "The defendants alleged and proved

that James Dunlap was an alien, and subject to the
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King of Great Britain. One of the disabilities of alien-

age was incapacity to transmit lands to heirs, conse-

qnently when he died the next of kin could take noth-

ing bv descent." Chief Justice Marshall, in delivering

the opinion of the court, said: ''If James Dunlap could

not be considered as a citizen at the time of his death,

the plaintiffs have no title, and the only remaining

question arising on the bill of exceptions is, was the de-

fendant restrained on the principle of estoppel, or any

other principle, from resisting their claim," and the

learned Chief Justice decided in the negative. So we

might say here, Mary A. Givens never acquired any

title, because she was incapable of taking, by descent,

from her husband.

Another exception is where the common grantor

had no claim of title or possession, and where the party

invoking the rule himself claims under a quit claim

deed.

Henry vs. Reichert^ 22 Hun., jg^.

Plaintift's deed is a mere quit claim. Surely if she

had no title, claim of title or posse^-sion, and her deed

showed on its face that her title was only a right to

dower, her grantee would not be estopped to deny her

title, and why should a stranger?

Croade vs. Ingrahmji^ ij Pick., jj.

Weaver vs. Sturtevant, 12 R. /.. 5J7.
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Further, if her interest was but a right to have

dower assigned, she was not an owner within the mean-

ing of the statute, and the land was improperly assessed.

Lynde vs. Brozvii^ i^j Mass., JJ7,

.S-. C. 9 N. E. Rep., -jj,

and she was not liable f )r taxes assessed to the prem-

ises,

Felch vs. Finch
.^
^2 la., j6j.

.S. C. I y. IV. Rep., s/o-

.MARY A. GIVENS NOT THE COMMON SOURCE OF TITLE.

The defendants claim title under a tax deed made

upon a sale of lands for delinquent taxes, assessed to

Mary A. Givens. Plaintiff insists that defendants are

thus brought within the rule of common source of title.

We deu}^ this assumption. While the property was

assessed to Mary A. Givens the Statute provides that,

* '' * '' "The Sheriff must make to the

purchaser or his assignee, a deed of the property in fee

simple, running in the name of the Territory of Wash-

ington."

Code iSSi, See. 2gj.^.

"A tax deed executed under this act convej's to the

grantee the absolute title to the lands described therein,

free of all incumbrances, except when the land is owned



bv the United States or the territory, in which case it is

prima facie ev:den;e of the right of possession."

Code 1881, Sec. 2gj8.

These sections mean something or nothing. If it

is held that the property- mnst be assessed to the person

who is the owner, as against all the world, then the last

section is nseless, for, of c xirse, if so assessed, the pur-

chaser would obtain the absolnte title. On the other

hand, it is well known that the assessor acts in a minis-

terial, and not in a judicial capacity in making assess-

ments.

If a list is handed to him he must assess to the per-

son in whose name the property is listed. If no list is

given, then the assessor must assess it to the owner, if

known, otherwise to "unknown owner.''

Code 1881, Sees. 28J4, 28j6, 28jy.

If the assessment was the result of a judicial in-

vestigation, then the assessor would perforce, in many

instances assess lands to "unknown owners," because of

inability to determine who the real ow^ner was.

We think the true construction of the law is in the

first instance, to assess propert}'^ to the person in whose

name it is listed on the detail list. That in the absence

of such listing the assessor may resort to the record of

deeds, and assess it to him who has the apparent owner-

ship. In other cases to "unknown owmers."



Payne vs. Lotf, go Mo., 6j6.

S. C. 3 S. IV. Kr/K, 4.02.

Gee 7's. Clark, ^2 I. a. An., giS.

S. C. 8 So. Rep., 62 J.

The fact of assessment to a particular pc^rson does

not estop that person to deny ownership of the kinds,

where it is songht to charge his personal estate with the

amount of the tax. Surely the fact of purchase b}- a

third person ought not to estop him to deny that the

assessed person was the owner. We presume that from

purposes of redemption the payment by the assessed

person of the taxes would estop the purchaser to dis-

pute the right, because under the sale, and before the

period of redemption has expired, the purchaser acquires

no rights except a lien on the land for the amount of

the taxes, interest and costs.

Code 1S81, Sec. 2g28.

It is not the interest of any particular individual,

but the land itself that is taxed.

Newby vs. Broivnlee, 2j Fed. Rep., 320.

Brownlee vs. Marion County, jj la., -fSj

.

S. C 5 N. IV. Rep., 610.



The only consequence, perhaps, of assessing lands

to one not the owner would be to exempt the owner from

personal liabilit}- for the tax.

Ji'fiftTsoii City vs. Mock, 7/ Mo., 6i.

The failure to redeem works a forfeiture of all inter-

ests to the State. The State then executes a deed in

the nature of a patent, which is an independent title.

"A deed of the property in fee simple, running in the

name of the Terrilor}- of Washington."

Code iSSi, Section sgjjj..

As was said b_v the Supreme Court of Ohio in

Gzuyne vs. N^iszvaiiger, 20 Ohio, fd/,

"The party holding such title in proving it, goes no

further than his tax deed; the former title can be of no

service so him, nor can it prejudice him.''

The distinction between a deed given on a judicial

sale and one given on a tax sale, under our vStatute, is

this, that in the former case the plaintiff, holding a deed

executed at a judicial sale would be compelled, in order

to prove title as against a stranger, to deraign his title

from the patent; whereas, in a similar action brought

by the holder of a tax deed, under our Statute, the

plaintiff would be recjuired to go no farther back than

his tax deed. It would not be incumbent upon him to
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show that the person, in whose name the property was

assessed, was in fact the owner.

We think this is the trne test of whether ]\Iary A.

Givens is the common source of title.

The case of

Bonds vs. Sifiith^ io6 N. C, jjj,

.V. C. II S. E. Rep., 322.

cited by plaintiff, is an illustration of this. The court

there saying, "It does appear from the pleadings and

evidence that he claims under a tax deed for the plain-

tiff's interest,"

The Code of North Carolina., Sec. j6g6, provides:

"If the delinquent ' * * shall fail tore-

deem * * " the sheriff * * ' shall

execute a deed to the purchaser * * * which

shall convey * * * all the estate * ^^ *

which the delinquent ^ '-^ ^ ]^a(j ^t the time of

the sale." This statute was passed in 1872, and was

incorporated in the Code of 1883.

We submit, in conclusion, that the rule of common

source of title, like all rules of evidence, was designed

for the purpose of promoting justice, and was not in-

tended to conflict with the other rule that in ejectment

a plaintift must recover, if at all, upon the strength of

his own title, and not upon tlie weakness of his adver-



san''s. We do not think it was intended to aid a per-

son confessed!}' witbont title, who never had possession,

and is .nnable to prove possession in an}' one nnder

whom he claims, in ousting a person who is in quiet

and peaceable possession of property, especially where

that person claims under a title in its nature antago-

nistic to that of the person claimed to be the common

source of title.

Plaintiff in error has devoted considerable space in

his brief to attacking the tax deed of defendants. We do

not understand that this title is in issue in this case un-

til this court shall determine that plaintiff has proved

title sufficient to enable him to recover in the absence

of au}' proof of title on the part of defendants. This is

not an equity case, nor does the fact that the bill of ex-

ceptions discloses defendant's case enlarge the powers

of this court. If the judgment of the court below should

be reversed, the cause should be remanded for a new

trial. "Sufficient unto the day is the evil thereof."

When this court decides that the judgment of the court

below was erroneous, it will be time enough to discuss

the points urged b}- plaintiff as to defendant's claim of

title.

Respectfull}' submitted,

W. C. SHARPSTEIN,

Attorney for defendants in error.
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In the United States Circuit Court, Ninth Circuit,

FOR THE District of Montana.

A. A. Wenham, Plaintiff, )

z's. I Citation on Appeal.
W. S. S\^'ITZER, Defendant.

\

United States Marshal's Office,
\

State of Montana. (

To W. S. Switzer, Defendant, and to Aaron H. Nelson, Solicitor and
Counsel for Defendant :

You are hereby cited and admonished to be and appear at a

United States Circuit Court of Appeals for the Ninth Circuit, to be

holden at the Citv of San Francisco, in the State of California, in the

Ninth Circuit of the United States, on the i6th day of January, A.
D. 1893, pursuant to an appeal sued out and filed in the Clerk's

office of the Circuit Court of the United States for the District of

Montana, wherein A. A. Wenham is Plaintiff and Appellant, and
W. S. Switzer is Defendant and Appellee, to show cause, if any there

be, why judgment in said appeal mentioned should not be corrected

and speedy justice should not be done to the parties on that behalf.

Witness, the Honorable Melville W. Fuller, Chief Justice of

[seal.] the United States, this the 17th day of December, A. D.

1892.

HIRAM KNOWLES,
U. S. District Judge, Presiding.

Copy c f the within and foregoing citation received this 17th day
of Decemb r, A. D. 1892, and due and lawful service of the forego-

ing citation and appeal, mentioned therein, is accepted and acknowl-
edged at Helena, Lewis and Clarke County, State of Montana, this

December 17th, A. D. 1892.

AARON H. NELSON,
Attornev and Solicitor for the Defendant, W. S. Switzer.

Endorsements :—No. 60 : In United States Circuit Court, Dis-

trict of Montana, A. A. Wenham, Plaintiff, vs. W. S. Switzer, De-
fendant. Citation on Appeal. Filed Dec. 19, 1892. Geo. W.
Sproule, Clerk. Word, Smith & Word, Solicitors for Plaintiff.
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In the Circuit Court of the United States, Ninth Circuit, in and for

the District of Montana.

A. A. Wenham, Complainant^ )

vs. I

W. S. Svvitzer, Defendant.
\

Be It Remembered, That on the first day of July, 1890, Com-
plainant filed his bill of complaint in this action, which said Bill of

Complaint is in words and figures following, to-wit :

In the United States Circuit Court for the District of Montana.

A. A. Wenham, Plaintiff, )

vs. \

William S. Switzer, Defendant.
]

To the Honorable the Judges of the United States Circuit Court for

the District of Montana, Ninth Circuit

:

A, A. Wenham, who is a resident and citizen of the city of

Cleveland, in the State of Ohio, brings this bill against William S.

Switzer, who is a resident and citizen of the city of Butte, in the

State of Montana, and thereupon your orator complains and says that

about the month of April, 1888, the said William S. Switzer and

your orator, the plaintiff herein, made and entered into a contract by
the terms and conditions of which the said William S. Svvitzer was,

and it was agreed by and between the said parties that he, the said

William S. Switzer, was to purchase the following described lode

mining property, situated and being in Summit Valley Mining Dis-

trict, in the County of Silver Bow, and State of Montana, and being

that certain lode mining claim located and recorded in the books of

records of lode mining claims in the said County of Silver Bow, as

the " Burner " lode claim, and which said claim being designated as

lot number two hundred and fifty-eight, by the United States Mineral

Survey, and in Township three, north of range seven west of the

Montana Meridian, and being designated as survey No. seventeen

hundred and seventy four, and being bounded on the north by the

Alta lode claim, and on the east by the Homestake lode claim, and

on the south bv the Silver Crown lode claim.

Your orator further represents that the said William S. Switzer

was at the said time residing at the said city of Butte, in the State

of Montana, and that your orator was at said time residing in the

said city of Cleveland, Stale of Ohio, and that the said Switzer had

the sole management of the negotiations for the purchase of the said

propertv above described, and so agreed to purchase the same for

the joint benefit of, and for your orator, this plaintiff, and him, the

said Switzer, and that each were to have an undivided half interest

in the same, and that at the said time it was not known for what
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price the said property could be had, and what sum it would cost,

and that at the said time your orator paid and advanced to the said

Switzer on account of the said purchase, and for a portion of the pur-

chase price thereof, and which was to be applied on the purchase of

the said property, as a portion of the share of your orator therefor

the sum of five hundred dollars, and which said sum the said Switzer

received for such purpose.

Your orator further shows, that afterwards, to-wit, about the

month of May, 1888, he, the said William S. Switzer, represented to

him, your orator, that the said property could be bought for the sum
of three thousand dollars, and that the half of your orator would cost

fifteen hundred dollars, and that he, }Our orator, paid to the said

Switzer the further sum of one thousand dollars on the purchase of

the said property.

Your orator further shows and represents that afterwards, to-wit,

about the month of June, 1888, the said Switzer purchased the said

property above described and represented to your orator that he had
paid the sum of four thousand dollars therefor, and that the interest

which 3'our orator would be entitled to would cost, and the same would
be two thousand dollars, and that there was and would be a balance

due on the same from your orator in the sum of five hundred dollars.

Your orator further shows and represents that the said William
S. Switzer, in the purchase of said property above described, as

aforesaid, took the title to the same in his own name and the whole
thereof, and not in the name of himself and your orator, as by right

of your orator he should have done.

Your orator further shows and represents that he has paid to

the said William S. Switzer on the purchase of the said property the

sum of one thousand and five hundred dollars, and that he had ten-

dered to him, the said William S. Switzer, the further sum of five

hundred dollars, and interest thereon at the rate of ten per cent per

annum from the time the said Switzer purchased the said propertv
and paid for the same to the time of the said tender, and that he,

your orator, at the said time of making the said tender presented to

him, the said Switzer, a deed for him to sign and execute to your
orator, conveying to your orator an undivided one-half interest in

and to the said property above described, but so it was, that he, the

said Switzer, refused to sign and execute the same, and has failed to

convey the said interest in the said property to your orator, but re-

tains the same and said propertv to his sole use and benefit.

Your orator would further show and represent, he is now, and
has been at all times, and now is read}' and willing to make said pay-

ment of said sum of five hundred dollars with all interest on the same
to the said Switzer.
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Wherefore your orator prays that a subpoena be issued to the

said William S. Svvitzer, requiring him to appear in said Court and

answer this the Bill of Complaint of your orator at such time as is

required by the rules and practices of the Court.

And your orator further prays that the said William S. Switzer

be compelled bv the decree and order of the Court to accept the

said sum of money above named as part of the purchase price of the

said above described property, and to convey, to make and execute

to your orator a good and sufficient deed to the said property, to-wit,

an undivided one-half thereof, and that he, your orator have such

other and further relief as to the Court mav seem meet and equitable

in the premises, and costs of suit in this behalf expended.

ROBINSON & STAPLETON,
Solicitors for Complainant.

Endorsed :—No. 60. U. S. Circuit Court, District of Montana.

A. A. Wenham ts. Wm. S. Switzer. Bill of Complaint. Filed

July ist, 1890. Geo. W. Sproule, Clerk. Robinson & Stapleton,

Solicitors for Complainant.

And on the same day, to-wit, the ist day of July, 1890, a chan-

cerv subpoena was issued out of this court, in the words and figures

following, viz :

Circuit Court of the United States,

Ninth Judicial Circuit, District of Montana.

In Equity.

T/i€ President of the United States—Greetin(; :

To William S. Switzer.

You are hereby commanded that you be and appear in said

Circuit Court of the United States aforesaid, at the court room in

Helena, on the 4th day of August, A. D. 1890, to answer a bill of

complaint exhibited against you in said court by A. A. Wenham,
who is a citizen of the State of Ohio: and to do and receive what

the said Court shall have considered in that behalf. And this you
are not to omit under the penalty of five thousand dollars.

Witness, the Honorable Melville W\ Fuller, Chief Justice of

the Supreme Court of the United States, this ist da}' of

[seal.] Juh-, in the vear of our Lord one thousand eight hun-

dred and iiinet\-. and of our Independence the 114th.

GEO. W. SPROULE, Clerk.

Memorandum pursuant to Rule 12, Supreme Court U. S.

You are hereb\ required to enter Nour appearance in the above
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suit on or before the first Monday of August next, at the Clerk's

office of said Court, pursuant to said bill; otherwise the said bill will

be taken f>ro confesso.

GEO. W. SPROULE, Clerk.

To which said chancery subpoena the Marshal attached his

return of service, which is in the words and figures following, to-wit:

Marshal's Return.

United States Marshal's Office, /

District of Montana.
\

I Hereby Cp:rtify, That I received the within writ on the

ist day of Julv. 1S90, and personally served the same on the 2d day
of July, 1S90, by delivering to and leaving with William S. Switzer,

said defendant named therein^, personally, at the County of Silver

Bow, in said District, an attached copy thereof.

WILLIAM F. FURAY, U. S. Marshal.

Helena, July 5, 1890.

150 miles@ 5c., - $ 7 50
3 meals, - - - 2 25 ,

Lodging, - - I 00
Service, - - - 2 00

$12 00

Endorsed: (Title of Court and Cause.) Filed July 10, 1890.

Geo. W. Sproule, Clerk.

And afterward, to-wit, on the 25th dav of July, 1890, upon a

praecipe being riled, the appearance of the defendant herein named
was entered as follows:

A. A. Wenham i'5. William S. Switzer.

The appearance of defendant Wm. S. Switzer in the above
entitled action, as also the appearance of x\. H. Nelson, Esq., as

solicitor for said defendant, is herebv entered this 25th dav of Julv,

1890. GEO. W. SPROULE, Clerk.

"

And thereafter, to-wit, on the 3d dav of September, 1890, de-

fendant filed his demurrer herein, which is the words and figures

following:

In the United States Circuit Court for the District of Montana.

x\. A. Wennam. Plaintiffs )

William S. Switzer, Defendant.
)

To the Honorable, the yudges of the United States Circuit Courtfor
the District of Montana, J^'inth Circuit:

William S. Switzer, defendant in the above entitled cause.
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demurs to plaintiff's complaint as filed therein, and upon the follow-

ing ground, to-wit:

That said complaint does not state facts sutHcient to constitute

a cause of action. A. H. NELSON,
Solicitor for Defendant.

I hereby certify that in my opinion the dem.urrer as entered

above is well founded in law, and that the same is not interposed

merely for the purpose of dela}-. A. H. NELSON.

United States of America,
\

District of Montana. (

William S. Switzer, defendant in the above entitled cause,

deing duly sworn, deposes and says that he has read the foregoing

demurrer, and beheves the same to be well taken in law, and that it

is not interposed merely for the sake of delay.

WILLIAM S. SWITZER.

Subscribed and sworn to before me this 3d day of September,

A. D. 1890. GEO. W. SPROULE,
Clerk U. S. Circuit Court, Ninth Circuit, Dist. of Montana.

Endorsed: (Title of Court and Cause.) Filed September 3,

1890. Geo. W. Sproule, Clerk.

And thereafter, to-wit, on the 13th day of November, 1890,

said demurrer b}- agreement of counsel was submitted to the Court,

upon briefs to be filed.

And thereafter, on the 15th da}- of January, 1891, the following

further proceedings were had and entered of record herein, in the

words and figures following, to-wit:

A. A. Wenham vs. Wm. S. Switzer.

This cause heretofore argued, and submitted to the Court for

consideration and decision, upon the demurrer of defendant, to the

complaint of plaintiff herein having been duly considered, // /s

ordered that said demurrer be and the same hereby is overruled.

It is further ordered that defendant have until Feb. 2, 1891, to

file his answer.

And thereafter, to-wit, on the 2d day of February, 1891,

defendant filed his answer herein, which said answer is in the words

and figures following, to-wit:
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In the United States Circuit for the District of Montana.

A. A. Wenham, Plaintiff. )

vs. I In Equity.

William S. Switzer, Defendant.
\

Answer of the above named defendant to the Bill of Complaint
of the above named plaintiff.

In answer to the said bill, I, William S. Switzer, sav as follows:

First:—I do not know that A. A. Wenham, the complainant
herein is a resident and a citizen of the city of Cleveland, in the

State of Ohio, but I believe such to be the fact.

Second

:

—I admit that I, the defendant herein, am a resident

and a citizen of the cit}- of Butte, in the State of Montana.

Third:—I deny that about the month of April, 1888, or at any
other time, I entered into a contract with the said A. A. Wenham,
the complainant herein, by the terms and conditions whereof, it was
agreed that I was to purchase the mining property known as the

"Burner" lode claim and described in said Bill of Complaint as

follows, to-wit: Situated and being in Summit Valley Mining
District in the County of Silver Bow and State of Montana, and
being that certain lode mining claim located and recorded in the

book of Records of lode mining claims in the said county of Silver

Bow as the "Burner" lode claim, and on which said claim being
designated as lot number two hundred and fifty-eight by the United
States Mineral Survey and in township three, north of range seven,

west of the Montana meridian, and being designated as survey No.
seventeen hundred and seventy-four, and being bounded on the

north by the Alta Lode Claim, and on the east by the Homestake
Lode Claim, and on the south by the Silver Crown Lode Claim.

Fourth:—I admit that at said time, to-wit: About the month
of April, 1888, I was residing in the said city of Butte in the State

of Montana, and I believe that the said A. A. Wenham, the com-
plainant, was at the time residing in the city of Cleveland, in the

State of Ohio; but I deny that at said time or at any other time I

had the sole or joint management of any negotiation for the purchase
of the above described mining property known as the "Burner"
claim for the joint benefit of the said complainant A. A. Wenham
and myself, the said defendant, so that each of us was to have an
undivided half interest in said claim; and I further deny that at said

time, to-wit, about April, 1888, or at any other time, the said A. A.
Wenham, the complamant herein, paid to me the sum of Five
Hundred Dollars, or that I received from him, the said A. A. Wen-
ham at said time or at any other time the sum of Five Hundred
Dollars, on account of the purchase of the said mining property or
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as a portion of the share of the said A. A. Wenham in said property

to be purchased under the terms of said alleged contract.

Fifth:—\ deny that about the month of May, 1888, I repre-

sented to the said A. A. Wenham that the said mining property

could be bought for the sum of Three Thousand Dollars, or that

the half thereof would cost him Fifteen Hundred Dollars, and I

further deny that the said A. A. Wenham, the complainant herein,

paid me the further sum of One Thousand Dollars on account of

said propert\" to be purchased by me for the joint benefit of said

A. A. Wenham and myself under said alleged contract.

Sixth:—I admit that about the month of June, 1888, I pur-

chased the said mining property, known as the "Burner" lode claim

and paid therefor entirely with money of my own, and not in whole
nor in part with any money paid or advanced to me by the said A.

A. Wenham at an\- time or for any purpose whatsoeyer.

Seventh:— I admit that in the month of June, 1888, to-wit :

about the tifth day of said month, 1 adyised the said A. A. Wenham
that 1 had purchased the said mining property, that it had cost me
about four thousand dollars, and that I had taken a deed therefor in

my own name ; but I deny that at said time or at any other time, I

represented to said A. A. Wenham that he was entitled to any in-

terest in said claim, or that the cost of said interest would be two
thousand dollars. And I further deny that about the month of June,

1888, or at any other time, I represented to A. A. Wenham that

there was, or that there would be a balance of fiye hundred dollars

or of any other sum due me on account of such alleged interest of

the said A. A. Wenham in said mining property.

Eighth:—I deny that the purchasing of said mining claim and

the takinij^ of the title thereto in my own name was in violation of

any rights of the said A. A. Wenham to or in said mining claim, or

to the title thereto, either in whole or in part.

Xi)ith

:

— I deny that the said A. A. Wenham, complainant here-

in, has paid to me the sum of fifteen hundred dollars on account of

the purchase price of said property, and under the terms of said

alleged contract, as in complainant's bill alleged.

Tenth

:

—-I admit that on or about the month of December, 1889,

the said A. A. Wenham by his solicitors, Robinson & Stapleton of the

city of Butte, and State of Montana, tendered me the sum of five

hundred dollars, with interest thereon from some date unknown to

nie, and I further admit that at the same time the same parties, to-wit,

Robinson & Stapleton, presented to me a deed purporting to conyey
to the said A. A. Wenham an undnided half interest on said "Bur-
ner" lode claim, and requested my signature thereto, and I admit
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that I refused to sign or execute said deed and have ever since re-

fused to sign or execute the same.

Eleventh:—I admit that when about the Hfth day of June, 1888,

I advised the said A. A. Wenham that I had purchased said mining

propertv, and that the same had cost me about four thousand dollars,

and that I had taken a deed therefor in my own name. I advised

him that I would sell him an undivided one-half interest in said claim

for the sum of two thousand dollars. I admit that at that time there

was in my hands five hundred dollars belonging to the said A. A.
Wenham, and subject to his order, and that 1 advised him, the said

A. A. Wenham, that if he would pay me the further sum of fifteen

hundred dollars I would deed to him an undivided half interest in

said mining property; that shortly after said tifth da\- of June, 1888,

but about said month of June, 1888, I further advised said A. A.
Wenham that the said payment of fifteen hundred dollars must be
within thirty days of the date of my said agreement to deed him an

undi\'ided one-half interest in said mining property for the sum of

two thousand dollars, and that in default of such pavment within the

time so limited, said agreement would be null and void. But the

said A. A. Wenham made no pa\ment under said agreement, and
within the time so specified, nor at any other time prior to April,

1889, being ten months after the expiration of the full period within

which my said offer of sale of June, 1888, was open to acceptance by
said A. A. Wenham ; that about the month of April, 1889, ^^^ ^^^^

A. A. Wenham tendered me on account of said offer of sale a draft

for one thousand dollars, said draft being as follows: No. 139,281,

dated April 26th, 1889, drawn by the First National Bank of Cleve-

land, Ohio, upon the Central National Bank of New York City,

payable to the order of A. A. Wenham, and endorsed in blank A. A.
Wenham, but that I refused to accept the said draft as payment on

account of said offer, but advised him, the said A. A. Wenham, that

I held said draft, as also the fi\e hundred dollars, in mv hands and
belonging to liim, subject to his order, and draft and fi\'e hundred
dollars has ever since and is now so held by me.

Tzcelflh:—Wherefore and under the circumstances herinbefore

appearing. I submit that the praver of complainant herein, that by
decree and order of this Court I be compelled to accept the said

sum of five hundred dollars and interest thereon, tendered me by
the solicitors of said A. A. Wenham as above admitted, and that

upon receipt thereof I execute to said complainant a good and suffi-

cient deed, conveying to him the title to an undivided one-half inter-

est in said mining propertv or "Burner" lode mining claim ought
not to be granted, but that the bill of complaint of the said A. A.

Wenham ought to be dismissed with costs, and further this defend-

ant saith not. WILLIAM S. SWITZER.
Aaron H. Nelson,

Solicitor for Defendant.
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State of Montana, )

Lewis and Clarke County, I ss.

District of Montana. )

William S. Switzer, being duly sworn, deposes and says: That
he is the defendant in the above entitled action; that he has read

the foregoing answer and knows the contents thereof and that the

same is true of his own knowledge exxept as to matters therein

stated on his information or belief, and as to those matters he be-

lieves to be true. WILLIAM S. SWITZER.

Subscribed and sworn to before me this 31st day of January,

1891.

[seal.] WM. J. BRENNEN,
Notary Public in and for Lewis and Clarke Count\-, Montana.

Endorsed:—No. 60. In United States Ciixuit Court for the

District of Montana. In Equity. A. A. Wenham rs. William S.

Switzer. Answer of Defendant. Filed Feb. 2, 1891. Geo. W.
Sproule, Clerk. A. H. Nelson, solicitor for defendant.

And thereafter, to-wit, on the 30th day of June, 1891, the fol-

lowing further proceedings were had and entered of record herein,

in the words and figures following, to-wit:

A. A. Wenham rs. William S. Switzer.

On motion the names of Word and Smith added as solicitors

for plaintiff. And thereafter, on said da}', to-wit, June 30, 1891,
plaintiff filed his replication herein, which said replication is in words
and figures following, to-wit:

In the Circuit Court of the United States, Ninth Circuit, District

of Montana.

A. A. Wenham, Plaintiff, \

vs. > In Equity.

William S. Switzer, Defendant,
j

This repliant, A. A. Wenham, saving and reserving to himself

all and all manner of advantage of exception, which ma}' be had and
taken to the manifold errors, uncertainty and insufficiency of the

answer of the said defendant, for replication thereto, saith that he
doth and will ever, maintain and prove his said bill to be true, cer-

tain and sufficient in the law to be answered unto by the said defend-

ant, and that the answer of the said defendant is very uncertain,

evasive and insufficient in law to be replied unto by this repliant.

Without that, that any other matter or thing in the said answer
contained, material or effectual in the law to be replied unto, and
not herein, are hereby well and sufficient replied unto, confessed or
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avoided, traversed or denied, is true. xVll which matters and things

this repHant is ready to aver, maintain and prove, as this honorable

court shall direct; and hereby pray as in and by his said bill, he hath

already prayed.

ROBINSON AND STAPLTON,
Deer Lodge Citv, Montana.

SAMUEL WORD and ROBT. B. SMITH,
Pittsburg Block, Helena, Montana.

Solicitors for Plaintiff.

Endorsed :—No. 60. In the Circuit Court for the District of

Montana. A. A. Wenham, plaintiff vs. William S. Switzer, defend-

ant, ;r///rf7//(9;/. Filed June 30th, 1891. Geo. W. Sproule, Clerk.

J. C. Robinson and Word & Smith and G. W. Stapleton, Attorneys

for plaintiff.

And thereafter, on said 30th day of June, 1891, defendant here-

in filed a motion to dismiss the bill of complaint of complainant,

which said motion to dismiss is in the words and figures following,

to-wit

:

In the Circuit Court of the United States, for the Ninth Circuit,

District of Montana.

A. A. Wenham, Plaintiff, )

vs. ) In Equity.

W. S. Switzer, Defendant.
)

MOTION TO DISMISS COMPLAINT.

To the Honorable., the yudges of the United States Circuit Court for
the District of Montana :

William S. Sw^itzer, defendant in the above entitled cause, by
his Counsel, moves that the Bill of Complaint of the above named
plaintiff be dismissed, and for the reason that this Court is without

jurisdiction of the subject matter in controversy, in this that the

Complainant prays a decree of specific performance of an alleged

contract involving only the undivided one-half interest in a certain

mining claim, which said one-half interest is expressly shown by said

Bill of Complaint to be of the value of Two Thousand Dollars

($2,000.00.) and no more.

Under the limitations of the Judiciarv Act of 1875, 24 St., at

L. p. 52, this Court is without jurisdiction in the premises.

Wherefore., defendant prays that this cause be dismissed with

costs.

AARON H. NELSON,
Solicitor for Defendant.
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Endorsed:—No. 60. U. S. Circuit Court, Ninth Judicial Cir-

cuit, District of Montana. A. A. Wenham rs. W. S. Switzer.

JMotion to Dismiss Comfylaint. Filed June 30th, 1891. Geo. W.
Sproule, Clerk. A. H. Nelson, Solicitor for Defendant.

And thereafter, on the 13th day of July, 1891, the following

further proceedings were had and entered of record herein, in the

words and figures following, to-wit:

(Title of Court.)

A. A. Wenham i'>. William S. Switzer.

This cause came on this day for hearing upon the motion of

defendant to dismiss said action for want of jurisdiction. After

argument thereon said motion was submitted to the Court; there-

upon said motion was denied; to which ruling defendant then and
there excepted, and said exception was allowed.

And thereafter, on the 13th day of July, 1891, plaintiff filed an

affidavit herein, which said affidavit is in the words and figures fol-

lowing, to-wit:

ss.
State of Montana,

(

Silv^er Bow County,
j^

John Stano, being first duly sworn, upon oath sa3'S as follows:

I am well acquainted w^ith what is known as and called the Burner
Lode Claim, situate, lying and being in Summit Valle}' Mining Dis-

trict, Silver Bow County, State of Montana, and being in Park
Canon, about four hundred feet southeast from Humphrey's old

Arastra, and being the only Burner lode claim in said county. Said

claim is described in the amended location thereof made in 1887 as

being in the southeast y^ of unsurveved section No. 9, in township

No. 3 north range 7 west. This being the same claim claimed by
William Switzer, and in regard to which a suit is now pending in

the United States Circuit Court at Helena, Montana, between A.
A. Wenham and William Switzer. Said claim being 1500 feet in

length as locatetl, b}- 600 feet in width. I have known said lode

claim for over four years last past, and I know the value thereof

said claim for and during any time within said four years last past

before the date of this affidavit has been and now is worth the sum
of four thousand five hundred dollars in cash, and during all of said

time one-half thereof has been and now is worth the sum of two
thousand two hundred and fifty dollars in cash.

I am well acquainted with all the claims in the vicinity of said

Burner lode claim and know the value thereof, and of mining prop-

erty general]}' in said Silver Bow Count}-.

JONH STANO.
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Subscribed and sworn to before me this loth day of July, A. D.

1891.

[seal.] G. W. STAPLETON,
Notary Public.

Endorsed:—No. 60. In the District Court U. S., Ninth Cir-

cuit, District of Montana. A. A. Wenham vs. William Svvitzer.

Affidavit. Filed July 13, 1891. Geo. W. Sproule, Clerk.

And thereafter, to-wit, on the 15th day of July, 1891, plaintiff

filed his affidavit herein, which said affidavit is in the words and
figures following, to-wit:

The State of Ohio,
}

Cuyahoga County, (

AFFIDAVIT OF ARTHUR A. WENHAM.

Arthur A. Wenham being duly sworn according to law, de-

poses and says that, at the time of the filing of the Bill of Complaint
by said A. A. Wenham, against W. S. Switzer, the property in con-

troversy in said action was then, and now^ is, worth more than Five
Thousand Dollars ($5,000.00), and that the half interest of said

Wenham in said property in said action involved was then, and now
is, more than Three Thousand Dollars ($3,000.)

ARTHUR WENHAM.

Sworn to before me and subscribed in my presence by the said

Arthur A. Wenham, this 8th day of July, A. D. 1891.

[seal] E. W. GODDARD,
Notary Public.

Endorsed:—No. 60. A. A. Wenham vs. Wm. Switzer. Affidavit.

Filed July 15th, 1891. Geo. W. Sproule, Clerk.

And thereafter, to-wit, on the 5th day of November, 1891, de-

fendant filed his motion to dismiss said cause, which said motion is in

the words and figures following, to-wit:

In the I'iiited States Circuit Court for the District of Montana.

(No. 60.)

A. A. Wenham, Plaintiff, )

vs. I In Equity.

William S. wSwitzer, Dcfoidant. \

To the Honorable., the yudges of the United States. Circuit Court of

the District of JMontana., JViiith Circuit :

MOTION TO DISMISS CAUSE.

Now^ comes the above named defendant and by his solicitor
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moves that the deposition of plaintiff taken under commission issued

herein, September 7th, 1891, be rejected and the cause dismissed

under the operation of Rule 69 of Equity Practice in the United

States Courts, viz: "Three months and no more shall be allowed

for the taking of testimony after the cause is at issue, unless the

court or a judge thereof, shall upon special cause shown by either

partv, enlarge the time; and no testimony taken after such ^eriod^

shall be allowed to be read in evidence at the hearing:''''

Replication in this cause was filed June 30th, 1891. Deposi-

tion of plaintiff was taken October 13th, 1891, and filed herein No-
vember 2nd, 1891.

AARON H. NELSON,
Solicitor for Defendant.

Service of within notice acknowledged this 5th day of Novem-
ber, 1891. WORD & SMITH.

Endorsed: (Title of Court and Cause.) Filed November 5,

1 891. Geo. W. Sproule, Clerk.

And thereupon, on said day, to-wit, November 5, 1891, said

motion, by agreement of counsel, was duly submitted to the Court
for consideration and dt?cision.

And thereafter, to-wit, on the 23d day of November, 1891, the

following further proceedings were had and entered of record

herein, in the words and figures following:

(Title of Court.)

A. A. Wenham vs. William S. Switzer.

This cause came on this day for the decision of the Court upon
the motion of defendant to strike from the files the depositions taken

by complainant, and after due consideration it is ordered that said

motion be, and the same hereby is granted; and said depositions

ordered stricken from the files.

And on said day, to-wit, November 23, 1891, the Court filed

its opinion on said motion, which said opinion is in the words and

figures following, to-wit:

In the United States Circuit Court, District of Montana.

A. A. Wenham, Complainant^ )

William S. Switzer, Defendant,
j

On Motion to Strike Depositions from Files.

ROBINSON & STAPLETON, and

WORD & SMITH,
Solicitors for Complainant.

AARON H. NELSON,
Solicitor for Defendant.

Opinion filed November 23, 1891.

GEO. W. SPROULE, Clerk.

KXOWLES, J.
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The defendant moves to strike from the hies the depositions

taken on the part of complainant in the above cause, because not

taken within three months after issue was joined therein.

There seems to be no dispute but that the deposition was not

taken within three months after that date. The cause is one in

equity. A portion of rule 69, in equity prescribed by the Supreme
Court, reads:

" Three months, and no more, shall be allowed for the taking
of testimony after the cause is at issue, unless the court, or a judge
thereof, shall, upon special cause shown by either party, enlarge the

time; and no testimony taken after such period shall be allowed to

be read in evidence at the hearing."

It seems under the decision of Fisher vs. Hayes, 12 Blatchford,

25, when proofs are not taken in proper time, they may be filed

under certain conditions Aiinc -pro tunc. But no motion of that

kind has been made in this case, and I do not know that the extenu-
ating causes which would allow this exist. Under the above rule

there seems no discretion in this court but to grant the motion of

defendant.

// is therefore granted and said depositions are hereby stricken

from the files.

And thereafter, to-wit, on the 29th of April, 1892, the follow-

ing further proceedings were had and entered of record herein, in

the words and figures following, to-wit:

(Title of Court.)

A. A. Wenham vs. Wm. S. Switzer.

Ordered that said cause be tried before the court and cause
ordered set for trial May 26th, 1892.

And thereafter, on the 26th day of May, 1892, the following-

further proceedings were had, and entered of record herein, in the

words and figures following, to-wit:

(Title of Court.)

A. A. Wenham vs. Wm. S. Switzer.

This cause heretofore set for trial this day came on regularly

for trial before the court, and thereupon George W. Stapleton and
A. A. Wenham sworn as witnesses on behalf of complainant, and
documentar}^ evidence introduced, and thereupon further trial of this

cause continued until May 27th, 1892, at 10 a. m.

And thereafter, to-wit, on the 27th day of May, 1892, the fol-
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lowing further proceedings were had and entered of record herein,

in the words and tigures following, to-wit:

(Title of Court.)

A. A. Wenham vs. Wm. S. Switzer.

Counsel for respective parties present as before, and trial of

cause resumed. Thereupon A. A. Wenham, recalled as a witness

and documentary evidence introduced, and thereupon Wm. S.

Switzer sworn on behalf of defendant, and thereupon evidence being

closed, argument of cause continued until June 7th, 1892.

And thereafter on the 7th day of June, 1892, the following

further proceedings were had and entered of record herein:

(Title of Court.)

A. A. Wenham vs. Wm. S. Switzer.

Counsel for respective parties present and argument of cause

resumed, and thereupon cause submitted to the court for considera-

tion and decision.

The evidence taken in said cause, and all exhibits filed therein

being in the words and figures following, to-wit:

Mr. Stapleton called, sworn and examined on the part of the

plaintiff, testified as follows:

Examination by Mr. Smith

—

Q. Mr. Stapleton, you are one of the solicitors—attorneys for

Mr. Wenham ?

A. Yes, sir.

Q. You are acquainted with Mr. Wilham S. Switzer ?

A. Very Well.

Q. You may state whether at any time you made to Mr.

Switzer a tender of anv money for and on account of Mr. Wenham
with reference to an interest in the Burner Lode Claim ?

A. A short time before the commencement of this suit, and

before the bringing of it, the date I do not remember, I went to Mr.

Switzer at Butte City, to tender him $500, with interest thereon

computing from ist of June, 1888, but not knowing the exact time

it ought to be computed from I tendered him about $60 more,

knowing pretty well he would not receive it; so that there should

be no question about it, and I tendered him $50 over and above that,

and $150 over and above that amount.
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Mr. Nelson—That is just the testimony I object to. It is not

set out in the complaint. The bill distinctly states that the tender

was $500 and interest.

The Court—He says, tendered that to him with interest, but

there seems to be some dispute as to when the interest would com-
mence to run.

Witness—I calculated the interest from about the ist of June;
I think, from the ist of June, 1888, and not knowing whether that

would be sufficient I tendered $60 more, so as to be sure to cover
what the interest might be.

The Court—What is that $150 for ?

A, It was for one-half the cost of patenting. It was over one-

half I tendered so as to give more than it would be. Mr. Switzer
claimed that he had been at some expense for proceedings to patent

his ground, and I tendered him for Mr. Wenham $150, Mr. Wen-
ham's half of the first expense.

The Court—That would not be competent. Objection sus-

tained.

Mr. Smith—The next point is that this tender was for the pur-

chase price and interest.

Mr. Nelson—We admit that.

Mr. Smith—Now sir, at that time did you offer him a deed to

sign ?

A. Yes sir. (Witness is handed paper.) I offered him first

what is known as a bargain and sale deed. I have it m my hand.

Bargain and sale deed offered in evidence as Plaintiff's Ex. i.

(Witness continues.) I asked him to sign it and he refused,

and so therj might be no question I offered him for the same prop-

erty a quit claim deed and asked him to sign it, which he refused to do.

Do not remember at that time that I had any conversation with Mr.
Switzer about balance of purchase money—I do not remember that

I did. I do not remember that we had much conversation at that

time: it has been some time ago.

Quit claim deed offered in evidence and marked Plaintiff's

Ex. 2.

Witness excused.

Court adjourned until 2 o'clock p. m.
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2 p. m. May 26.

Mr. Wenham called, sworn and examined on the part of the

plaintiff, testified as follows:

Attorney for defendant objects to introduction of this testimony.

It is admitted that these pai'ties have never seen each other; the

entire contract, if there was any, grew out of correspondence and

has been conducted by correspondence. It is a case of documentary

evidence entirely.

Mr. Smith—There are some questions I desire to ask the

witness.

Objection overruled.

Q. You are the plaintiff in the case, are you, Mr. Wenham ?

A. Yes sir. Am not personally acquainted with Mr. Switzer.

As to the relations existing between Mr. Switzer and myself prior to

correspondence relating to Burner Lode Claim, about which this

suit is brought, in the latter part of 1886 we had correspondence

relating to the Monitor tunnel. Correspondence very friendly; so

much so that I used to send papers; also sent the Mining Journal.

Both interested as co-owners in said claim, Monitor Tunnel.

Q. I will ask you to state, Mr. Wenham, whether or not this

is a letter received by you from Mr. Switzer; is that letter received

by you from Mr. Switzer r (Hands witness letter.)

A. Yes sir.

Q. This is a letter dated October 2, Butte City, Montana,

1887, addressed to Mr. A. A. Wenham. The first part of it is in

relation to their Monitor Tunnel business. I will not read it unless

the Court desires it—" Mr. Wenham, if you have a friend who de-

sires one-half of a good claim lying alongside of the Alta Lode,

which I think can be got for $1500, I wish you would let me know.
Some time ago I bought one-half of it. It cost him about $2000.

He is not a miner. The ground is a softer formation than where I

am running our tunnel and can be worked very easy. It is sloping

toward the creek, and adjoining, so the ores can be all run from it,

and all concentrated through our concentrator. It slopes north to

our south line of the Alta, while our grounds slope south; so sloping-

together it is cheap, I think. Two large veins run lengthwise

through it east and west. Same course of ours; and please let me
know. From now until spring is the time to pick up properly

cheap. If you think a sale can be effected I will send you a copy

or plat of it, as it lays adjoining our grounds, the Alta Lode Claim.

Then any one can come out, or I will get a deed of it in the bank

and the exchange can be made either way. And I will get it cheap
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as any price can be had for it. Yours in confidence, William S.

Svvitzer." That is all with reference to that part of the letter

referring to this matter. Now, Mr. Wenham, I will ask you
whether or not 3'ou made any reply to that ?

A. As far as I remember I asked him for a further description

of it, and what it could be got for.

Mr. Nelson—I was duly served with notice to produce letters,

and I suppose Mr. Switzer, who has not yet arrived, would produce

those I have not. I iiave no letter that the plaintiff alleges is in

answer to this.

Witness ex'cused.

Court adjourned until 10 a. m., Friday, May 27.

Owing to the absence of witnesses case adjourned until 2 p. m.

Friday, May 27th, 1892.

2 p. m.

Mr. Nelson.—As this case clearly rests upon documentary evi-

dence entirely, the plaintiff and defendant having met to-day for the

lirst time, it certainly would not be competent to produce any parole

evidence, except to sustain the documentary evidence, and I would
ask the Honorable Court to rule in this way in regard to this matter;

that the letters which have passed between these parties upon which
the contract rests be first produced, and to this effect both plaintiff

and defendant can be sworn that these are all the letters that either

of them have received pertaining to this matter; that these letters be
presented to the Court, and if the Court finds any hiatus, and de-

sires other evidence which is competent, to introduce parole evi-

dence.

The Court. As this case stands, the contract would have to be
proved in writing, but independently of this evidence and so on, can

be proved by parole before the letters are produced.

Mr. Nelson. After parties are on the stand and sworn that

these are all the letters that passes between them, then as we read

these letters that the court select only such parts which are com-
petent and as to any ditliculty in establishing the case either on part

of the plaintiff or defendant that the Court rule.

The Court. You admit that all letters these parties introduce

here were letters that were written by the defendant ?

Mr. Nelson. We admit that.
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The Court. Proceed and read your letters.

Mr. Wenham recalled and testified as follows :

I read on yesterday letter dated Oct. 2nd, 1887, from Mr,
Switzer to yourself; ab'>ut what time did you receive that letter

dated Oct. 2nd, Butte, Montana ?

A. I should think about four days. Answered 'that letter in

October; did not keep any letter press copy of letter; know from
recollection; answered that letter prior to 15th da}' of March, 1888.

As far as I remember my answer was to the effect that I inquired

further about this property, and also about the Monitor Tunnel, but

I do not think I made any direct acceptance at that time.

Q. Here is a letter written again by Mr. Wenham on the 15th

of March, 1888, and I will read that part referring to this question.

"I want to go in with you. Could the interest be bought for

$1,000.00? Friend Whitney will be out to see you soon, I think.

We could work the claim after the Monitor was well under way. I

suppose you would be in no hurry to develop that claim until after

the tunnel was complete. I hope you will be successful in getting

the Sunlight. That is all I believe in that letter that refers to that

claim. This seems to be an answer from one from Mr. Switzer
dated the 7th day of March. Mr. Switzer wrote the 7th day of

March. It reads: "In relation to the claim I wrote you the Colorado
part}' owner was out. I think he will sell or will incorporate this

year." That is all, and this letter I just read was the answer to it,

in w'hich Mr. Wenham asks: This letter No. 8 is marked Ex. 4,

also letter A marked Exhibit 5. I will read (reads from Ex. 6)
"Before the weather gets too hot—Hope you will be able to secure

the Sunlight west before it gets too hot—that is not in relation to

this property—before it gets too late if }'ou should get the claim

adjoining the Alta all right. There is no hurry, as we could not

work it for some time to come." This claim adjoining the Alta is

the one. We file this as Ex. 6. Next letter appears to be in an-

swer to letter of Mr. Wenhams of the 26th—of this one just read.

"Butte City, April 13th, 1888. Yours of the 26th (which is the one
just read.) In relation to the interest nearest the Alta it can't be had
for less than about $1,500.00, if it can be bought at any price, but I

shall know in about 20 days, and I will write you soon as I can get

to let you know what I can let you have it for. He may get excited

and ask more. Mining property is changing hands here now, and a

little anxiety shown now, but nothing surprising vet. One thing

more, if you conclude to take the interest you better send $1,500.00
to the First National Bank of Butte. As if you wait it mav slip in

others hands. I am good for all you send to me." That letter is

signed by Mr. Switzer, and is marked letter No. 2 now Ex. 7. Here
is one that appears to be written before that. "How about the
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claim adjoining the Alta claim. Can you secure the one-half you
spoke of. Let me hear from you as soon as possible." This is

from Ex. 8. Letter dated April 23d, in answer to this one. "Yours
of the 13th at hand and contents noted. According to your wishes

I enclose you $500.00, pa3'able to your order. This is a New York
draft, and is as good as gold at the First National Bank in your city.

In fact the banks prefer drafts to currency. Now if you go quietly

to work and not let the parties who want to sell get excited, when
he agrees to sell give him $500 to bind the bargain, and you can

telegraph me for the other $1,000.00, which I will send immediately

on receipt of notice, and if you can't buy all of his interest buy half

of it." In regard to the claim next the Alta please keep it confiden-

tial until something is done; and, by the way, what is the name of

the claim .^" That is dated the 23rd of April, 1888. That is the

one in which the first money was sent by Mr. Wenham (Ex. 9.) In

answer to that, on April 28th Mr. Switzer wrote this letter: "Yours
of the 23rd, 1888, is received, with one check of $500.00 on the

First National Bank of Cleveland, Ohio. The mining lode claim is

known as the Ontario, or Burner Lode Mining Claim. Soon as I

can hear from the party the matter will be concluded. The money
is in bank." (This letter marked Ex. 10.) Here is one written

May 26th, from Mr. Wenham: "My Dear Sir^Yours of April 28th

at hand acknowledging receipt of check for $500." That is all it is.

That w^as May 26th. On June 5th Mr. Switzer writes this letter:

"In relation to the Burner mining property I have got it all and paid

for it, and surveyed it for a patent, but am doing $100.00 worth of

work, so as to have over $600 worth of work, which will be a nec-

essary improvement. I am sure of two veins on the ground; but it

cost more than $1,500. It^all cost me about $4,000, all told, but I

was determined to have it if it cost more. It will pay to hold when
patented. Property is rising in Park Canyon. Under the circum-

stances I had to take a deed in my own name, and of course had to

pay for it on the delivery of the deed, and came near losing it at that.

Others would take it at higher figures. Now friend A. A. Wen-
ham send me $1,500 and I will make you a deed of one undivided

one-half of the entire Burner propert}-, free of all work, excepting

the one hu;idred which I am now doing, which work will be over

$600, sufficient to get the patent. Then you will have to stand one-

half of the expenses of the patent, which is only the regular price in

this district and territories. As I have received $500 of you, so the

balance, $1,500, will make the purchase money of your part $2,000.
I will write you more in detail next letter." That is all he sa3's

about that. Did you write anything further to the defendant after

this letter I have just read?

A. I think shortly after that time I wrote him in detail asking
for plat and a description of the property he spoke of in letter No. i,

and other points of interest which required to be known in buying
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the property. Did not get any more letters after June 5th from Mr.
Switzer. He said he would write in detail—until about six or seven
months after.

Q. And this letter, No. 5, May 30th (Ex. 14), 1889, is the

next letter you received ?

A. Yes sir.

Q. 1 will now read No. 5 (Ex. 14), May 30th, 18S9. This
seems to have been an answer to one No. 6, No. 6, 1889. No

—

x\pril 6th, 1889 (Ex. 13). It says: "Not having heard from you
since some time last April or May 1 have felt as though vou had
rather neglected my last letter, written to you some time in the

early part of June last. However, as you are the senior I accept

the situation. I enclose check on New York for one thousand dol-

lars. Please let me know how much you figured to be the balance.

You now have $1500 in total from me. I have thought it quite

strange that I had not heard from you. However, I supposed you
w^ould write when you were ready. But as it was a matter of

business I thought it my duty to write to you now as time was
drawing close. I hope you are enjoying good health," etc. That
seems to be all in reference to this. This is the letter of April 6th,

1889, enclosing $1000 and asking w'hv he had not heard from him,

etc. We will file that marked Ex. 13: On Ma}' 30th, answering
"Your note of April 6th, 1889, containing one check for one thou-

sand which I deposited in the First National Bank for safe keeping
until you call for it. Also your five hundred check is in the bank
subject to 30ur order. Now the best investment I can make with

the monev for vou is in the Monitor property, which I think will be

safe. By 3'our request and Mr. C. W. Pomeroy's request I will

make you a deed for 1500 shares of the Monitor, shares at one dol-

lar per share. I can't make you any deed to or in the Burner
ground." That is all, I believe, in relation to that. This letter is

marked Ex. 14.

Q. I will ask vou this further, this check for $1000 which you
sent, was that at any time returned to you ?

A. It was.

Q. What time, Mr. Wenham ?

A. It will tell vou, I think, in a letter there. It was returned

to me with the check for $500 bv Mr. Nelson on May 25th, 1891,

I think, after I brought the suit. I returned them.

Q. State whether or not since that time the checks have been

returned to you as paid.

A. They have.
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Q. By whom is it endorsed ?

A. William S. Switzer.

Cross-Examination by Judge Nelson

—

Q. Mr. Wenham, you testified that in answer to this first let-

ter of Mr. Switzer, dated Oct. 2d, 1887, you wrote asking making
some inquiries as to the character of the claim adjoining the Alta.

Did you at that time understand the claim to be the claim now in

controversy, the Burner Lode Mining Claim?

A. Yes Sir. Understood it so because he said it was adjoin-

ing the Alta; there are other claims adjoining the Alta,—in close

proximity—not east and west Sunlight. There were other claims

adjoining, I think the Sunlight does not adjoin the Alta.

Q. How then did you connect this indefinite proposition to

dispose of half interest to some friend as in the letter of Oct. 2nd,

with this Burner lode claim ?

A. In letter No. i \'0u will see the property described by Mr.
Switzer. Prior to letter No. i think I had some knowledge of

claim from Mr, Pomeroy. Letter No. i describes it also. I will

tell you how I know, that I replied to this letter of Oct. 2nd, some
time in the same month in which it was written; as a rule I never
allow a letter to go unanswered, especially a letter of that nature,

and I am very sure that I answered the letter; did not keep copy of

letter.

Q. You kept no copies of any of the letters in connection with

this transaction ?

A. No. The transaction is an isolated one from my business,

but I remember it very distinctly. Though it is five years or more
from the time when this letter was written I am almost positive be-

cause this case was commenced some two years ago, was started;

at that time my memorv was refreshed; previous to the institution

of this suit. M3' memory was refreshed and I would remember
very nearly what I had answered. I am almost positive that I ans-

wered that letter.

Q. And that the contents of your answer was so far as this

claim was concerned, in the nature of a general inquiry as to what
this claim adjoining the Alta was ?

A. That is my general recollection. Was at that time and
since engaged with Mr. Switzer the defendant in this case in connec-
tion with the Monitor Tunnel property. These letters which have
been produced in Court did at times contain inquiries regarding east

and west Sunlight claims. Mr. Pomeroy thought the syndicate
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ought to buy these properties, and there was a party thought of

taking hold of them, but they were held at such high prices they
could not be got.

Q. Why are vou so positive that in 1888, in October, 1887,
you replied to this Hrst letter of the defendant making a possible

proposition that he might buy a half interest for some friend, that

you replied to that especially inquiring in regard to this claim, when
you were constantly sending letters making inquiries in regard to

other claims ?

A. I had a great deal of contidence in Mr. Switzer, and he
represented that this half interest was very cheap.

Q. This letter Ex. A (Ex. 5) is your letter to him, dated

March 15th, 1888, in which you make an inquiry like this: Here
are your words. "Now about the claim adjoining the Alta. I want
to go in with you. Could the interest be bought for $1,000.00 ?

A. That is right.

Q. Now 3-ou said under oath that in October, 1888, you made
a similar inquiry ?

A. I made inquiries about the properly I am prjetty sure.

Q. You cannot swear then that prior to the date of March
15th, 1888, you made no positive inquiry in regard to this property
in answer to Mr. Switzer's letter of October 2nd ?

A. I am almost positive I inquired about the character of the

property.

Q. At the same time you were writing general letters in

regard to these properties.

A. I answered his letters substantially point for point. Did
not keep copies.

Q. So far as these letters that have been produced are you
aware of any other letter of yours that has not been produced by the

defendant except this alleged answer to letter of October 26th?

A. I cannot say as to that. Do not know positively as to

whether all letters that ought to be here relating to this—my letters.

Q. Except one that you say was an answer to his of Octo-

ber 2d.

A. I would not say; we were writing possibly right along, in

regard to this matter. In direct examination I testified that in

answer to a letter from the defendant dated June 5, 1888, making a

specified offer to me of this property—of the half interest in it—for
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a specified sum—that I replied to that letter ver}^ soon after, about

that time. Do not think you have produced that letter. Am so

sure that I answered this letter of defendant's dated June 5th be-

cause it required an answer. I forget the substance of the letter

you speak of.

Q. I am speaking of your alleged answer to the defendant's

letter of June 5th, 1888, in which he did make a specified offer of a

deed to one-half interest in this property to you for the sum

A. I remember. I think about that time I wrote Mr. Switzer

asking him for full description and plat, as he had promised to give

me, stating particulars of the case, and such information as he had
agreed to give in letter No. i : I think you will find it there. Wrote
him in answer to his letter of—marked No. i—asking for further

details.

Q. In his letter of June 5th, produced here, he makes a speci-

fied offer.

A. About that time, I think, I wrote him asking for full de-

scription.

Q. I will read.

Q. I will read a letter here, June 4th (Ex. 15.) This letter is

a letter that crossed in the mail, evidentl}' the defendant's letter of

June 5th. "Mr. C. C. Frost is in trouble, and wants $500 to carry

on his suit. He is willing to give deed of his interest in Sun Light
as security for the $500 for three or four months, the deed to be

put on record. Now friend Switzer, if vou think Mr. Frost can

give a good deed as security and 3'ou think best and safe to loan

him the money you can give him the $500 I have in your care, and
I will send you more to take its place. I would get his note also his

deed. Is it necessary for his wife to sign the deed in Montana?
Have same put on record. Would it not be best for you to have
your lawyer fix up the loan ? The money I have with vou might
as well be drawing interest. What is legal rate of interest in Mon-
tana ? If < nything should happen that Mr. Frost could not meet his

obligations his claims would not fall into stranger's hands." Your
letter of June 4th apparentlv crosses Mr. Switzer's letter of June 5th.

What was the outcome of that proposition to loan $500.00?

A, Mr. Frost got into trouble,—it was not loaned I believe.

Do not know how long after this letter of June 4th was written that

it was decided not to loan this $500 to Mr. Frost; I know that Mr.
Frost did not get the money from Mr. Switzer. I loaned Mr. Frost

myself $500.00; sent it to him.

Q. Did you ever write to Mr. Switzer after this letter of June
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4th, 18S8, in regard to your proposition, anything more in regard to

this $500.00.

A. I think not. I understood from outside parties that Mr.
Switzer refused to loan the money, too—I heard it.

Q. You directed him to loan to Mr. Frost, and yet you had no
further correspondence as to this $500.00?

A. That $500 was sent to Mr. Switzer to secure this claim.

Would have replaced it.

Q. But the question I now ask you is, did you not correspond
with Mr. Switzer in regard to this contemplated loan, $500, to Mr.
Frost?

A. I may have written him, but I loaned the money myself;

gave N. Y. draft to Mr. Frost, having heard Mr. Switzer w'ould

not loan it. Did not write to Mr. Switzer about this loan, that I

know of; had no reason to; Mr. Switzer did not care to loan Mr.
Frost the money. Ascertained that through a third party.

Q. And then from that time until the next April or May, ten

months or more, you said nothing more to him about this $500 you
told him to loan?

A. I wrote him, I think, asking if he had secured the claim.

Do not remember when it was. In answer to this letter of June 5th,

wrote to Mr. Switzer asking for further information in regard to the

claim-—asking for plats, etc.

Q. Then that letter must have been written after his letter of

June 5th.

A. I think it was written after.

Q. I have here a letter of yours, April 6th, 1889; this is about

nine months after Mr. Switzer's letter of June 5th making you
definite proposition for half interest. "Not having heard from you
since some time last April or May, I had felt as though you had
rather neglected me." How do you account for that statement

when you had Mr. Switzer's letter of June 5th?

A. I cannot tell you, I may not have recollected the date. As
to receiving letter from him dated June 5th, 1888, and this letter

saying had not heard anything from him since April or May; also

that in answer to his letter of June 5th, I wrote asking for further

details, will tell you how I can account for that. I probably did not

get the letters out and look them over; that is the only way I can

account for that. Know I sent letter in June, 1888, in answ^er to

Mr. Switzer's letter of June 5th, because it was getting pretty late.

He had been negotiating with these gentlemen and wanted to buy
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this interest, and I had not heard from him for some time. Know
on this date, 27th of May, 1892, that I answered Mr. Switzer's letter

of June 5th, 1SS8—as near as I can recollect it was about that time;

I am pretty positive that I asked him, as I said before, for descrip-

tion and plat of the property. I think you will find that letter on

file somewhere.

Q. This letter of yours agrees with the record, because you
sav you have not heard from him since April or May. Does not

that agree with the record? "I have felt as though you had rather

neglected my last letter written to you sometime in the early part of

June last. However, as you are the senior, I accept the situation.***** Let me know how much you figured to be the

balance." This letter is dated some nine months after you received

the letter from him in which he positively stated what the balance

was. Why did vou ask him.''

A. I asked him for survey and plat, as he agreed to give me
in his letter No. i. Asked him how much he figured the balance

was, because I thought there was some patenting and some assess-

ment work and some other details. Almost positive that I wrote
letter in answer to letter of June 5th. I kept no copies of my letters;

I should have done so.

Q. If you wrote such a letter, are 3-ou certain that you
posted it?

A. Positive. Posted it right at the side of the desk where
they are put usually. Use stamped envelopes. Addressed it Wm.
S. Switzer, Butte, Montana. To the best of my recollection these

are the facts.

Q. Now in this letter in which you say that you have not heard
from him since April or May, and enclose him $1,000, and ask what
further amount is due, why did you send $1,000, when in the letter

of June 5th, 1888, he told you you must send $1,500.00?

A. I, sent $1,000.00 expecting to get a reply telling me how
inuch the balance was. He had told me the purchase price was
$1,500—the balance of the purchase price, but there was some
patenting I understood and some assessment work and some other

Items had to be paid for.

Q. You do not get my question; why when Mr. Switzer made
you a proposition to deed you an undivided one half interest in this

Burner lode claim if you w^ould send him $1,500, he stating that he
had in his hands at that time $500 belonging to you, why did you,
nine months after, send him only $1000, if the $1,500 was due, and
then there was some patenting and expenses besides that in addition

to the $1,500 ?
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A. That is very true.

Q. Why send him onh- $i,ooo when he called for $1,500?

A. I sent $1,000 as I would to any one else, and wanted full

amount of the balance which I would send a check for—a draft. He
says I think that $1,500 would be the balance but there would be

some other expenses; if you will read that letter further.

Q. I will read from the copy. "Now friend A. A. Wenham
send me $1,500 and I will make you a deed of one undivided one-

half of the entire Burner property and free of all work exceptin^^ the

one hundred which I am now^ doing, which work will be over $600
sufficient to get the patent. Then you will have to stand one-half

of the expenses of the patent, which is only the regular price in this

district and territory."

A. Yes I did not know what the price was.

Q. This letter of June 5th, 1888, you replied to under date of

April 6th, 1889, and yet did not know how much you were to send

him ?

A. Yes Sir.

Q. Did 30U not know, Mr. Wenham, that you were to send

him $1500 as the price of the property besides?

A. Yes; that is very plain.

That is all.

Re-direct examination by Mr. Smith

—

Q. Mr. Wenham, when you wrote this letter of June 4th>

1888, asking Mr. Switzer to let Mr. Frost have that $500 at that

time, did you know Mr. Switzer had used the $500 in the purchase

of this property he was negotiating for?

A. The property had not been purchased at that time.

Q. You did not know until you received this letter of June 5th.

A. I do not think I did.

Q. In your letter you say you will immediately replace the

$500 in his hands ?

A. Yes sir.

Q. And afterwards you learn that he did not let Mr. Frost

have the $500, and let him have it yourself?

A. Yes, the June 5th letter winds up and says, "I will write

soon more in detail," but I never got any answer to it.
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Q. You are a citi;^en of the State of Ohio, Cit}' of Cleveland ?

A. Yes sir.

That is all.

Plaintiff rests.

Mr. Switzer, called and sworn on the part of the defense, testi-

fied as follows:

Direct examination by Judge Nelson

—

Q. Mr. Switzer, you are defendant in this case?

A. Yes sir.

Q. You heard Mr. Wenham testify as to having sent you a

reply to a letter of yours, dated Oct. 2d, 1887, in which you said

that there was a claim adjoining the Alta that you thought you
could get a one-half interest in it for some friend of his; did you
ever receive such a letter.

A. Never received any such letter. I could not find any such
letter, and do not believe I ever had any such a letter.

Q. According to the best of your recollection then this letter

of March 13th, 1888, from Mr. Wenham, is the first letter that you
received from him in regard to this property, after that letter of

yours of October 2nd, 1887, is it?

A. Yes, sir.

Q. By your letter of April 28th, 1888, to Mr. Wenham, you
acknowledge the receipt of $500 by check on the First National

Bank of Cleveland, Ohio. In the letter in which Mr. Wenham trans-

mits that he says: "According to your wishes I enclose you $500
paA'able to your order. This is a N. Y. draft, and is as good as gold
at the First National Bank in your city." As there is nothing in

your letter as to what that $500 was on account of, what did you do
with that ^500?

A. I took the check—the draft I think it was—and put it on
deposit in the First National Bank and notified him in one of my let-

ters. In my reply to that letter told him he could get an interest

possibly at that time; did not know how much it could be bought
for, but if he did not want to be left he must send me $500; this

$500 was not in answer to my call for $1,500.

Q. And for that reason you put it in the bank, did you?

A, I put the checks in the bank.

Q. Now Mr. Switzer in the pleadings you swear that after the
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A. That is very true.

Q. Why send him only $i,ooo when he called for $1,500?

A. I sent $1,000 as I would to any one else, and wanted full

amount of the balance which I would send a check for—a draft. He
says I think that $1,500 would be the balance but there would be

some other expenses; if you will read that letter further.

Q. I will read from the copy. "Now friend A. A. Wenham
send me $1,500 and I will make you a deed of one undivided one-

half of the entire Burner property and free of all work excepting the

one hundred which I am now doing, which work will be over $600
sufficient to get the patent. Then you will have to stand one-half

of the expenses of the patent, w'hich is only the regular price in this

district and territory."

A. Yes I did not know what the price was.

Q. This letter of June 5th, 1888, you replied to under date of

April 6th, 1889, and yet did not know how much you were to send

him ?

A. Yes Sir.

Q. Did 3'ou not know, Mr. Wenham, that you were to send

him $1500 as the price of the property besides?

A. Yes; that is very plain.

That is all.

Re-direct examination by Mr. Smith

—

Q. Mr. Wenham, when you wrote this letter of June 4th»

1888, asking Mr. Switzer to let Mr. Frost have that $500 at that

time, did you know Mr. Switzer had used the $500 in the purchase
of this property he was negotiating for?

A. The property had not been purchased at that time.

Q. You did not know until you received this letter of June 5th.

A. I do not think I did.

Q. In your letter you say you will immediately replace the

$500 in his hands ?

A. Yes sir.

Q. And afterwards you learn that he did not let Mr. Frost

have the $500, and let him have it yourself?

A. Yes, the June 5th letter winds up and says, "I will write

soon more in detail," but I never got an}- answer to it.
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Q. You are a citizen of the State of Ohio, Cit\- of Cleveland ?

A. Yes sir.

That is all.

Plaintiff rests.

Mr. Switzer, called and sworn on the part of the defense, testi-

fied as follows:

Direct examination by Judge Nelson

—

Q. Mr. Switzer, you are defendant in this case?

A. Yes sir.

Q. You heard Mr. Wenham testify as to having sent you a

reply to a letter of yours, dated Oct. 2d, 1887, in which you said

that there was a claim adjoining the Alta that you thought you
could get a one-half interest in it for some friend of his; did you
ever receive such a letter.

A. Never received any such letter. I could not find any such
letter, and do not believe I ever had any such a letter.

Q. According to the best of your recollection then this letter

of March 13th, 1888, from Mr. Wenham, is the first letter that you
received from him in regard to this property, after that letter of

yours of October 2nd, 1887, is it?

A. Yes, sir.

Q. By your letter of April 28th, 1888, to Mr. Wenham, you
acknowledge the receipt of $500 by check on the First National

Bank of Cleveland, Ohio. In the letter in which Mr. Wenham trans-

mits that he says: "According to your wishes I enclose you $500
pa3'able to your order. This is a N. Y. draft, and is as good as gold
at the First National Bank in your city." As there is nothing in

your letter as to what that $500 was on account of, what did you do
with that ^500?

A. I took the check—the draft I think it was—and put it on
deposit in the First National Bank and notified him in one of my let-

ters. In my reply to that letter told him he could get an interest

possibly at that time; did not know how much it could be bought
for, but if he did not want to be left he must send me $500; this

$500 was not in answer to my call for $1,500.

Q. And for that reason you put it in the bank, did you?

A. I put the checks in the bank.

Q. Now Mr. Switzer in the pleadings you swear that after the
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5th day of June, 1888, at which time you wrote Mr. Wenham a let-

ter oifering to deed him an undivided one-half interest in this claim

if he would send \-ou $500, and also said that you would write more
in detail. You have sworn that you did write him a letter after that

time, and told him he must send you that money within a specified

time or the agreement would not stand?

Objected to. Objection sustained.

Q. I will ask, did you after June 5th, 1888, write any other

letter to Mr. Wenham in regard to this Burner Lode Claim?

A. I do not remember that I did. After June 5th, the letter

in which I say I would write him more in detail, I wrote a letter in

detail somewhat. It was several days after letter of June 5th, 1888,

to the best of mv recollection, that I wrote letter that I agreed to

write him. I do not remember; 1 was very busy and thought I

would take several days to think over the matter; then I wrote him.

It mifjht have been four or five davs or a week; I do not remember
the number of days; wrote him within a month.

Q. State now about what was the substance of that letter

written after your letter of June 5th, 18S8 ?

A. I stated to him that I had furnished my own money, what
money I had in my hands of his—I did not feel I had a right to pay
it out and the property was offered to me^—I wrote after June 5th,

and in detail as I had promised him.

Q. Now what did you say in your letter, the letter of

June 5th ?

A. I told him I would make him a deed if he would send me
$1,500.00 he had $500 in my hands, which w^ould make it $2,000
that is the substance of the matter. After the June 5th letter I

wrote that letter in detail I had promised. In substance I said in

that lettter that I would make a deed.

Q. Did you tell him that the money must be paid ?

Objected to.

The Court. If he can i-emember what was in that letter he
ma}' reply to that.

Q. After June 5th, 1888, in which letter \ou say you will sell

him this claim, "I will write you more in detail"' did you write him
more m detail ?

A. Yes Sir. The substance of that letter more in detail, was
in relation to the price I put on the—that was the substance of the

matter. Heard Mr. Wenham testify to the fact that he wrote me
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again after this letter of June 4th, in which he directed me to loan

$500 to Mr. Frost; testified that he wrote me again asking for

further details in regard to the price of the Burner lode claim, but I

do not remember that I ever received an}^ such letter. He wrote
me some letters in relation to the west Sunlight—I do not remember
that there was anything in relation to the Burner claim I do not

think, as I remember that he knew the name of the Burner lode

claim then. The $500 was never loaned to Mr. Fl-ost.

Q. It was not loaned to Mr. Frost by you ? Did you write

again to Mr. Wenham in regard to loaning this money to Mr. Frost ?

A. I told Mr. Frost—I believe I wrote to Mr. Wenham in re-

lation to it. In regard to what I wrote to Mr. Wenham I told him
Mr. Frost had requested me to loan him $500 which I had of his

money, and I said I would write to Mr. Wenham about it, and be-

fore I got an answer, I think it was a month or two or thereabouts,

I heard from another source that Mr. Wenham had loaned Mr.
Frost some money. I never received any letter from that time on
until I received the draft. When I received the $1,000 draft which
Mr. Wenham sent me I wrote him I could not get the interest in the

Burner lode claim for him because when I had the opportunity to

buy the property I did not consider the money was mine w'hich I

had in my hands; I furnished my own mone}'. I had to get it on

short notice or other parties would have taken it, and I made up my
mind to take it in my own name; pay for it myself and settle with

Mr. Wenham on the proposition if he saw fit to take it after that;

if not I would keep it myself. Mr. Wenham sent me $1,000.00.

Q. Why, after having made Mr. Wenham an offer of an un-

divided half interest in this Burner lode claim in June 1888, when he
sent you $1,000 in 1889—wh}' did you refuse to receive it on ac-

count of this purchase ?

A. It had been so long a time that I made up my mind that

he had forfeited all right and I did not consider I was under any
obligations—according to the proposition I sent him.

Q. What proposition was it you sent him?

A. If he would send me $1500, with what I had, I would
make him a deed to one-half of the Burner Lode Claim, and con-

sidered he was good for the preliminary matters, such as patenting,

expenses, etc. Nine months ^fter, when he sent me this money, I

did not receive it, because I thought he had been waiting so long to

see if the property would raise in value, and I took it as an insult.

He waited so long keeping me out of my money, not answering my
letters, and I felt ag though he was waiting to see if the property
was growing in value.

Q. Why did he not have a right to wait?
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Objected to and overruled. Ex.

Q. Whv did he not have a right to wait nine months?

A. The proposition was for thirtv days, I think. I think I

made that proposition for thirty days after the letter of June—I for-

fjet the date of it.

Q. After that letter of June 5th you made a proposition that

he must

Objected to, because witness has not told any such thing.

Q. Did you at any time make a proposition to Mr. Wenham
that pavment must be made within any specified time?

A. Yes sir. To the best of my recollection that proposition

was made by letter. It was made after my letter of June 5th, 1888,

in which I told him. the round figures. I remember that I wrote

him making a proposition that this money must be paid within

thirtv days, because I think I had a cop}- of the letter.

Objection to the introduction of anv oral statement, and move
it be stricken out. It is incompetent.

Q. He thinks he had a copy, have vou such a cop}' now?

A. I could not find it among my papers; have looked for it

thoroughly. I think after my letter of June 5th, 1888, I wrote an-,

other letter, as I have just testified to, telling Mr. Wenham that he

must pay this money within thirty days. I swear to that fact, be-

cause I thought he was a monied man, as I understood, and I

thought there ought to be some stated time when the matter could

be settled. Thought it would be business-like to have a time speci-

fied to pav out the money, and if he was ever going to take it he
ought to take it

Q. Let me ask you right here if vou ever used any money
sent you by Mr. Wenham in the purchase of this property?

A. Not to my knowledge.

Q. Now will you please answer me this question : If 3'ou

wrote such a letter as you say you think you did, and it w^as after

the letter of June 5th, 1888, are you certain, or to the best of your
recollection did you properl}- direct and post that letter in Butte?

A. I did, and put it in the office with my own hands; in the

Interior Department post office. I generally do. I do not know
when I have asked a man to deliver a letter in the post office for

me; I never have done so. Did not write anv letter to Mr. Wen-
ham about this case after that letter in which I told him the money
must be paid within thirty days, until I got the $1000 the next
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spring; I have no knowledge of it, for I thought that he had not

used me well, and I felt a little indignant, and that was the reason I

did not write any more to him after that.

Q. Then when you received the $1000 in 1889, 3'ou did not

accept it for what reason?

Objected to.

The Court—The letter states, I believe. It tells his reason.

Q. Now, Mr. Svvitzer, from the beginning of this transaction

between Mr. Wenham and yourself, did he ever make any proposi-

tion to you by letter or otherwise in regard to other matters, other

claims that you and he were interested in?

Objected to as immaterial: objection sustained. Ex.

Cross-examination by iNIr. Smith

—

Q. Mr. Switzer, you were not the owner of half interest in

this claim you were trying to buy when you wrote Mr. Wenham
about it, was you?

A. I bought part of it at one time and the other I bought later.

Q. That was the part you would have liked to buy for him for

some friend?

A. I might ha\'e.

Q. You owned one-half of it.

A. I bought one-half of it at a time, because one man lived in

Butte and the other in Colorado.

Q. Now then, it was that man's interest that lived in Colorado
that you wanted to buy for Mr. Wenham or some friend of his

wasn't it?

A. No, sir.

Q. Let me ask this question; let me read this: "Mr, Wen-
ham, if you have a friend who desires one-half of a good claim

lying alongside of the Alta, which I think can be got for $1500 I

wish you would let me know." What do you mean by saying

which you think could be got for $1500: somebody own half of that?

A. I owned haif of the Burner Lode, I think, at that time.

Q. You say, "Sometime ago I bought one-half of it; it cost

him $2000. He is not a miner." He had bought one-half at that

time?

A. Yes, sir. This other half—the man lived in Colorado.
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Q. Now then, you corresponded with that man, didn't you,

after getting word from Mr. Wenham?

A. I talked

Q. About the purchase of it. Now when you bought this

property didn't you use this $500 that Mr. Wenham had sent you
before that?

-A. I didn't use a cent of his money; I had the drafts.

Q. Now I will ask 3'ou, Mr. Switzer, didn't you send $1,500 to

give to Mr. Wenham after the suit was brought?

A. Drafts.

Q. Was not one of $500 signed by Andrew J. Davis, Jr.,

cashier of the First National Bank of Silver Bow county?

A. He never signed, to my knowledge.

Q. Didn't vou go to that bank for $500, which draft was
signed by Davis, and put it together with the $1,000 and send to

3-our attorney?

A. I do not know.

Q. That mone}^ was put in the bank and kept there?

A. No, sir.

Q. Where?

A. I deposited it in the bank.

Q. Didn't you get the money out of the bank to pay for this

claim.

A. I think I can explain. I wanted to get a draft to go to

New York—direct to New York—and I told Mr. Davis to make
me a draft to New York.

Q. You say, in your letter of April 28th, "Yours of the 23rd,

1888, is received, with one check of $500 on the First National

Bank of Cleveland, Ohio, * * * as soon as I can hear from the

party ***** the money is in the bank. You put this

money in bank?

A. Deposited it in bank—the $500—in m}- favor, I think.

Q. And when you bought the claim you paid the money out

of the bank, didn't you?

A. I paid—yes, I think, out of the bank. Had several thou-

sand dollars on deposit.
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Q. On June 5th did you ever write Mr. Wenham more than
one letter in which 30U told him how much he had to pay 3'ou foi"

this claim?

A. I do not know as I ever did; I do not remember now.

Q. Then this is the only letter, now Mr. Switzer, in which
you made a proposition to Mr. Wenham as to selling him the one-
half interest, and the amount he would have to pay for it. "I am
sure of two veins * * * but it costs over $1,500 * * *

cost me about $4,000 all told * * * Property is rising in Park
Canyon. Under the circumstances I had to take a deed on my own
account and came near losing it at that. Others would have taken
it at higher figures." You were buying from somebody at that

time ?

A, I bought half interest from this Colorado man. I was
bu3'ing a one-half interest at that time.

Q. "Now friend A. A. Wenham send me $1,500 and I will

make a deed of the one-half of the entire Burner prop(?rty." Did
you ever make him any other proposition besides that—in the same
letter you say

—

A. No, not stating any price.

Q. "As I have received $500 of you so the balance will make
the purchase price $2,000," that was $500 that he had sent you Mr.
Switzer ?

A. Yes, I—Mr. Wenham 1 thmk requested me to put the

money in the bank and I did so.

Q. Now Mr. Switzer when you were making these payments
through March, April, May and June, 1888, you were purchasing
this property for Mr. Wenham ?

A. I would never purchase it for Mr. Wenham until he fur-

nished me the money to do so. I told him I thought he could get

the property for $1,500.

Q. "Now friend A. A. Wenham send me $1,500 and I will

make a deed of half the entire Burner property." Why do that if

you were not purchasing for him ?

A. I thought 1 would satisfy him and make him a proposition.

Q. Why say here " under the circumstances I had to take a

deed in ni}' own name."

A. Because I had no money of his that I could use.
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Q. You wanted to secure this and take a deed in your own
name ?

A. I did not have enough of his money. I never agreed to

furnish money for him to buy real estate.

Q. Was it not in order to secure this that you took a deed in

your own name, when you furnished tiiis money for him ?

—

A. It would secure me, but my purpose was to buy the

ground, whether he took an interest or not.

Q. Did you not tell him that you would purchase one-half for

him for another man ?

A. I did not consider that I was told to furnish the money.
Was not purchasing for Mr. Wenham; did not know that he would
take a foot of ground.

Q. When he sent you $500 in this letter here, "Yours of the

13th at har^d. According to your wishes I enclose you $500, pay-

able to 3'our order. This is a New York draft, and is as good as

gold, * * in fact the banks prefer drafts to currency. Now if

you will go quietly to work and not let the parties who want to sell

get excited, when he agrees to sell give him the $500 to bind the

bargain." What was that fact, didn't you know Mr. Wenham
wanted the claim ?

A. He said he wanted an interest

—

Q. Were you not negotiating with this Colorado party for the

purchase the buying of the interest for Mr. Wenham ?

A. No sir, I w^as writing to him about it; I proposed to offer

it to him if he would pay for it.

Q. And the purpose of taking deed was to secure you for

money advanced ?

A. I suppose

—

Q. Between the month of June, 1888, and April 1889, was
there not a rise in values over there, the mine ?

A. Yes Sir.

Q. And was not that the cause of your refusal to make this

deal in 1889 ^

A. No Sir.

Objected to as immaterial. Objection overruled.—Ex.

Re-direct Examination, by Judge Nelson

—
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1

Q. Mr. Svvitzer, in the letter of April 23rd, 1888, in which
Mr. Wenham encloses $500 to you,—"If you do not want to use the

money immediately you could make a special deposit in the hank till

you needed it,"—what did 3'ou understand by Mr. Wenham's direct-

ing you to make a special deposit of that $500?

Objected to.

A. I put it in the bank in my own name.

Q. Did you do so?

A. No, because I was requested to pay out the money on a

that I would have to send to him.

Q. In this same letter he says: " Now if you go to work
quietly, and not let the parties who want to sell get excited, when he
agrees to sell give him the $500 to bind the bargain." Did 3'ou give

him any $500 to bind the bargain?

A. No. Took the deed and paid the money for the other

half the same da}' I took the deed. Think I bought interest in Mav,
some time in May: bought the other interest, and in June 5th offered

to sell to Mr. Wenham.

Q. In buying this claim, one-half interest, did you use this

$500, or any of Mr. Wenham's money in ^'our hands?

A. I had the money on deposit there—that $500 I put it in the

bank.

Q. You kept that $500 reserved for Mr. Wenham?

A. I had $500 for Mr. Wenham; I don't think I put it out. I

did not put it in the bank as special deposit because I thought if I did

I could not use it at all. Thought I might want to use it for Mr.
Wenham—he was talking about buying an interest in the Sunlight

claim ; I did not know which he meant.

Q. Now, in your letter of June 5th, you say, "As I have re-

ceived $5co of you, so the balance, $1,500, will make the purchase

money of your part $2,000." Now 3'Ou sa\' \'0u have received

$500; at the time of this letter, June 5th, 1888, where was this $500
of Mr. Wenham's?

A. In the draft. On June 5th, 1888, I think it was still in the

draft; had not put it in the bank. According to my best recollec-

tion the $500 was in the same shape in which I received it. I

remember when I obtained a New York draft from the First

National Bank of Butte for the purpose of returning it to Mr. Wen-
.ham—I don't know as I can state the time. I think it was shortly

after the suit was begun. Had at that time a draft in m}' possession

for $1000; kept that draft in the same shape I received it.



42 A. A. WENHAM, VS.

Q. Did you get the $500 in the condition in which you paid it

through me to Mr. Wenham?

A. I called upon Mr. Davis to give me a check on New York.
I wanted to send a draft to New York.

Q. So that you are positive, are 3'ou, that you kept the $500
in the same shape in which you received it until after you purchased
the other half in the Burner Lode Claim?

A. I believe I had it in a draft some time after that.

That is all.

Witness excused.

Defvinse rests.

Mr. Wenham called in rebuttal testified as follows:

Examination by Mr. Smith

—

Q. You may state to the Court whether or not you ever re-

ceived an}' communication at all from Mr. Switzer in which he
notified you that the money must be paid within a certain time?

A. Never received any such thing.

Q. Did you have an}- knowledge of the fact?

A. Not the slightest.

Q. Did you ever send him any money for any other purpose
than for this?

A. Never except for that particular purpose. I remember the

two drafts that were returned to me by Mr. Nelson; one was a $500
draft, Butte City; signed, I think, by the First National Bank cashier

of Butte City.

Q. Was it the same draft, $500 draft, which you had sent to

Mr. Switzer from Cleveland, Ohio?

A. It was not. No, sir.

That is all.

Cross-examination by Mr. Nelson

—

Q. You have just stated that you never received an}- letter

from Mr. Switzer in which he stipulated that this money must be

paid within a certain time; if so, please state why it was that after

he made you an offer in June 5th, 1888, of an undivided one-half

interest in this claim, and you subsequently, as you state, have a

strong impression, or to the best of your knowledge and belief you
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wrote asking for further details, and that letter was written in June,

1888, some time you think, wh}' you never remitted to him anything

on account of the $1500 until ten months after that time?

A. I will explain it to you. As Mr. Switzer was running the

Monitor Tunnel at that time, and I had bought an interest with him
through his agent, and at times he was sick, and we used to correspond

right along. The time I wrote for survey, I expected a reply, but

knowing Mr. Switzer was busy I let it run along until I began to

think I was getting careless. I remitted him that $1000 and asked

him if he would

Q. Did you not know at the time you remitted him that $1000
he had specifically stated to you that $1500 was necessary?

A. That is explained in the letter; I sent him this $1000 on

account and knew there was more than $1500 due at the time,

patenting, etc. It was sent on account. Mr. Switzer during that

time was getting money from our people in Cleveland, running this

tunnel, and I had every confidence in him, I admit it was very

careless to leave it so long, to let it run on so long; I got no letter

and no details ever came.

Q. But in the letter which you have filed here he stated he

had $500 still—leaving $500 to do what he pleased with.

A. He had that $500 a month or two or three months before

he bought this chum. Paid other moneys, but not on account of

that.

That is all.

Witness excused.

Exhibit I.

BARGAIN AND SALE DEED.

This Indenture., made the day of in the

year of our Lord one thousand, eight hundred and ninety, between
WilHam S. Switzer, of Silver Bow County, State of Montana, party

of the first part, and A. A. Wenham, of the City of Cleveland, State

of Ohio, party of the second part, Witnesseth: That the said party

of the first part, for and in consideration of the sum of Fifteen Hun-
dred Dollars, lawful money of the United States of America, to him
in hand paid by the said party of the second part, the receipt whereof
is hereby acknowledged, have granted, bargained, sold and con-

veyed, and by these presents does grant, bargain, sell and conve}'

unto the said party of the second part, and to his heirs and assigns,

forever, all of the following described property, situate, lying and
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being in said Silver Bow county, State of Montana, and particular!)-

bounded and described as follows, to-wit:

The undivided one-half {}4) interest of, in and to the Burner
quartz lode mining claim, the same being lot No. 258 in township
three (3) north range seven (7) west, and being designated as

survey No. 1774 and being bounded on the north by the Alta lode

mining claim, and on the east by the Homestake quartz lode mining
claim, and on the south by the Silver Crown quartz lode mining
claim.

Hereby conveying all the right, title or interest which said party

of the first part now has in or to said above described premises, and
all the right, title or interest which said party of the first part may
hereafter acquire to said premises by the issuance to him of a patent

from the Government of the United States to said Burner Lode min-

ing claim.

Together with all and singular, the tenements, hereditaments

and appurtenances thereunto belonging or in anywise appertaining,

as usually had and enjoyed.

To have and to hold, all and singular, the said premises, together

with the appurtenances, unto the said party of the second part, and
to his heirs and assigns forever.

In Witness Whereof, the said party of the first part has here-

unto set his hand and seal the day and year first above written.

Signed, sealed and delivered

in presence of

—

Endorsed: Bargain and Sale Deed. Wm. S. Switzer to A.
A. Wenham. Dated". 188. . Filed for Record

188 . . at minutes past o'clock

. . . . M. County Recorder.
By Deputy.

Territory of Montana,
\

County of Silver Bow,
\

I hereby certify that the within instrument was filed for record
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in my office on the day of A. D. i88. .,

at min. past o'clock. . . .M., and recorded at page
in book of Records of Silver Bow

County, Montana Territory. Attest my hand and seal of said

county County Recorder.

By . Deputy. Filed May
27th, 1S92. Geo. W. Sproule, Clerk.

Exhibit No. 2.

This Indentw'e, made the day of in the

year of our Lord, one thousand eight hundred and ninety between

\Villiam S. Switzer of Silver Bow County, State of Montana, party

of the first part and A. A. Wenham of the city of Cleveland, State

of Ohio, party of the second part, witnesseth, that the said part)- of

the first part for and in consideration of the sum of Two Thousand
Dollars, lawful money of the United States, to him in hand paid by
the said party of the second part, the receipt whereof is hereby

acknowledged, does remise, release and forever quit-claim unto the

said party of the second part, and to his heirs and assigns, the follow-

ing described real estate, situated in tlie said County of Silver Bow
and State of Montana, to-wit :

The undivided one-half interest of in and to the Burner quartz

lode mining claim, the same being lot No. 258 in township three (3)
north range seven (7) west, and being designated as survey No.

1774, and being bounded on the north by the Alta quartz lode min-

ing claim, and on the east by the Homesteake quartz lode mining

claim, and on the south b}' the Silver Crown quartz lode mining

claim, together with all the tenements, hereditaments and appurten-

ances theic unto belonging, and the reversion and reversions, re-

mainder ar.vl remainders, rents, issues and profits thereof; and also

all the estaie, right, title, interest of said party of the first part in and

to said propert}", possession, claim and demand whatsoever as well

in law as in equity of the said party of the first part, of, in or to the

said premises, and every part and parcel thereof.

To have and to hold, all and singular, the said premises, with

the appurtenances unto the said party of the second part, his heirs

and assigns forever.

In witness whereof, the said party of the first part has hereunto

set his hand and seal the day and year first above written.
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Signed, sealed and delivered

in presence of

Endorsed:

—

^lit-claim Deed to

Territory of Montana, County of

ss. Filed for record

A. D. 188. . . at o'clock . . .m. and recorded in book
of Deeds page Records of county,

Montana , County Recorder
, Deputy. Filed Ma}' 27th, 1892. Geo. W.

Sproule, Clerk.

Exhibit No. 3.

Butte City, M. T., Oct. 2, 1887.

Mr. A. A. Wenham

:

Dear Sir—Some time has pased since I directly heard from
you. Mr. Pomeroy said he would keep 3'ou posted. The tunnel

has during the past time has been moving steadil}' onward' with

good improvements inside and outside. Everything is running in

Butte mining district with good results; one ver}- rich mine has been
opened by a St. Louis company- lately during the past two months.
This mme lays north of the Alice Co. was bonded by Joseph Clark
for $40,000.00 I presume from what I hear it can't be bought for

$500,000.00. Before it was opened it was considered but a good
prospect; it lays west of our group of claims in the main center

veins of the mother veins of thi.s Great Mininjx Center. Dear Sir

you can't imagine the great mines owned b}' the Great Anaconda
Syndicate, all lying on this great mining zones of very large width
up to I hear as wide as 100 feet wide. The Montana Union R. R.
Road Main and switches so constructed as to shoot the ores mto the

30 ton cars which one man can do. I think the Anaconda Co. has

ten or eleven of these large mines; some of them lays about 4000
thousand feet West of our ground all within a mile and a half of our

ground, some may be little farther, but all on the center of this

great belt of these large zones mines. I believe we shall get good
mines when we get further north more in the center of this mineral

Belt while there I will have more depth. Depth is the main thing

to gain here. The formation has been harder than I expected, but
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of a "•ood character. Now I am in granite; it may be all granite

now though, but the veins which the surface indicates very much.
The Railroad Company tunnel is in pure original granite of the best

kind both ends of the tunnel, east and west side end; east end starts

in on the fraction. I am running faster than last, month, running

three shifts 8 hours per shift night and day excepting Sundays.

Pay about fifty cents per foot for not running Sundays. Is this any

disgrace to the Company? I think not. I have made considerable

improvements on the outside. The mines are all surveyed for

patents fast as time will permit. I believe the grounds are all good
soon as tested which takes time; if anyone thinks I am not moving
for the best they are wrongly posted or wrongly informed. Every
unprejudiced one believes I shall get it good as soon as depth is

acquired by getting under. I think now our ground North of the

Monitor will be first rate as the rich developments north of the

Alice and Moulton mines are so good. The straight lines North of

the Monitor from the new strike will run North of the Monitor
within three hundred feet as it plainly looks by the surface grounds.

Mr. Wenham, I believe you will get twent}' dollars to one in value

when these mines are developed. Good mines are like good im-

proved farms when improved they never will be worth less. Good
mining grounds are very scarce in Montana. When they are

bought up it cost money to get them and not a little at that for they

are sure real estate. The Budd property got in a controversy with

partners. Budd locked it up but for the reason it needs capital to

pump and a quartz mill in the water, bottom of the tunnel plenty ore.

The Major Budd mine is a good mine. I think a freeze out game
is going on. I know more about the scheme than Budd does. I

know what this mine is worth; he has bought another large pros-

pect and is going to work it this coming winter season which Budd
and one partner owns. The parties that bonded the Budd Mine ad-

vanced some money, and now want to litigate and freeze out so I

privately hear of the matter.

Mr. Wenham, if you have a friend who desires one-half of a

good claim lying alongside of the Alta lode which I think can be

got for $1500.00 I wish you would let me know. Some time ago I

bought one-half of it; it cost him about $2000 thousand he is not a

miner; the ground is a softer formation than where I am running

our tunnel, and can be worked very easy its sloping towards the

creek, and adjoining so the ores can be all run from it and all con-

centrated through our concentrator. It slopes North to our South
line of the Alta while our grounds slopes south so sloping together

its cheap I think, two large veins run lengthwise through it east and

west, same course as ours and please let me know from now until

Spring is the time to pick up property cheap, if you think a sale can

be effected I will send you a copy or a plat of it as it lays adjoining

our grounds the alta lode claim, then any one can come out or I will
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get a deed of it in the bank and the exchange can be made either

way, and I will get it cheap as any price can be had for it. Yours
in confidence, WiUiam S. Switzer.

I think I shall get a vein soon I changed mv crew of miners I

am running stronger handed, I run a side drift for blasting purposes

five or six hundred feet in a straight line tunnel is too far to operate

blasting in the drift, my tramway is all finished first class work, I

have built one building 36 by about 22 feet wide and builded up
around the mouth of the tunnel so as to save all the room on the

South side of the creek for building purposes, for a concentrator

when necessary. I thought you would have come out before now,
I would like to show you around the camp, and these great mines

you cant believe all you hear in these papers but come and see how
it is. Mv health is better, hope you are all well.

Verily \'Ours

WILLIAM S. SWITZER.
The Hope mine is good ores ans.

Exhibit 4.

Butte City, Mar. 7th, '88.

Jlfr. A. 7' ^VoiJiaui S: Som^ Cleveland, Ohio:

Friend Weniiam—Your favors of the past are thankfully rec.

Having been somewhat afliicted and being gone from Butte, at

times not having much to materally interest you, its possible you are

better posted, than I could through the public press; we have had a

fine winter season, yesterday received a snowfall of about 12 inches

making good sledmg, but moderate winter weather, times are rea-

sonablv good mining brisk, fair for this season of the year, the Ana-
conda is building larger also the Colusa. I have not done anything

in relation to the Sunlight west, one of the owners as yet is away,
but will be in this month. In relation to the claim I wrote you, the

Colorado part\ owner was out, I think he will sell or will incorpo-

rate during this }ear. I am running steady night and day in the

tunnel. Am in 700 feet I have crossed a large vein of 12 feet wide.

A good mine, som.e ores copper, silver and good iron, this vein is on

the north side of the New Emerald, its course north of east dips

about ten degrees south, its a good one, a true fisure if it gains

widening as it now shows under the hanging wall it will be fifty feet

wide when it is fifty feet deeper than the tunnel, this makes our

surface cropping report all true, more veins than reported on the

surface: the railroad tunnel will be finished in about a month. I

think the trains will run about the i of Julv, '88. I have large

croppings of veins ahead of the tuimel, the papers are still trying to
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blackmail us but we don't ask any favors of them, their reports are

too thin I see by your Journal that man}- necessary improvements
are bemo- made or advised by the wise heads, thev are like cutting

a coat not knowing the size. I think you will do well to secure the

interest I spoke of joining the Alta Claim, a fine group of six veins

runs the whole length of the Alta, the veins are verv large, but it

needs more depth, but the location for developing is tine, let me
hear from you as practicable.

Verih' yours,

WILLIAM S. SWITZER.

Filed May 27th, 1892. Geo. W. Sproule, Clerk.

Exibit 5.

A. J. Wenham's Sons,

Wholesale Grocers,

138 Water, Cor. Frankfort St.

Cleveland, O., March 15, 1888.

Mr. Wm. S. Szvitzcr, Butte City. Montana :

Mv Dear Sir:—Yours of the 7th at hand, and allow me to

congratulate you on having cut so large a vein on the Emerald, and
what is still better, a true fissure containing some iron, that I under-
stand works easier at the mills when it contains iron. We must all

acknowledge vour good judgment in the manner of working and in

selecting your ground. I hope the papers of Butte will get tired of

trying to blackmail the Monitor soon. I heard a verv tine compli-

ment paid to your good judgment by Mr. W. A. Clark, the banker
of your citv: he said you used good sound judgment and had a good
property. 1 did not think that sounded much like blackmail. So 3-ou

see you ha\e friends at home as well as abroad. I mail vou the

San Francisco Miner, with a piece marked in blue pencil, which mav
be of interest to vou.

Now about the claim adjoining the Alta. I want to go in with

you. Could the interest be bo't for $1,000. Friend Whitney will

be out to see you soon, I think. We could work the claim after the

Monitor was well under wa}-: I suppose vou would be in no hurry
to develop that claim till after the tunnel was complete. I hope you
will be successful in getting the Sunlight west, if you think it is all

right, as I suppose that could be worked verv easily from the tunnel.
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1 see you are going faster in llie tunnel, the formation must be softer

to work. Hope to hear good news from the SunHght East before

long. With mv best wishes for vour early discovery, I remain,

Very truly yours,

A. A. WENHAM.

Filed May 27, 1892. Geo. W. Sproule, Clerk.

Exhibit 6.

A. J. Wenham's Sons,

Wholesale Grocers,

138 Water, Cor. Frankfort St.

Cleveland, O., Mch. 26, 1888.

Mr. Win. S. Szvitzer, Butte City, Montana:

My Dear Sir—Yours of the 20th received to-day, I am glad

to know you have such confidence in Mr. W. A. Clark, he must be

a straight forward man in business.

How is the tunnel getting along, how long before we get news
from the Sunlight lode. From the ideas I get 3'ou are about 100
feet or so from it yet. That claim ought to show up very fine since

you have had such flattering prospects in the new Emerald. When
you get into the Sunlight I shall try and come out and call on you
and look around for a few days, if you get there before the weather
gets too hot. Hope you will be able to secure the Sunlight West
before it gets too late if you should get the claim adjoining the Alta

all right, there is no hurry, as we could not work it for some time to

come. I suppose we could sink a shaft on it to pav ore for about

$2000.00 «& if we got the ore it would pay us well if the ore was
rich enough, as transportation is so close at hand it would not cost

us much to get the ore to the Mills. Hope }ou will soon get

through with having blizzards out in Butte. We had one here

about the first of the month which stopped all communication with

N. Y. City either by rail or telegraph for about a week, the worst

known in 50 years.

Hope to hear from Sunlight East before long. You must not
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C^et out of patience with me if I am over anxious, hoping to hear

from you favorably before long, I remain,

Very truly yours,

A. A. WENHAM.

Filed May 27, 1892, Geo. W. Sproule, Clerk.

Exhibit 7.

Butte City, Apr. 13th, '88.

Mr. A. A. Wcnhani, CIcirlaiid Ohw

:

Dear Sir—Yours of the 26th and papers rec'd. I am thankful

to receive your letter and papers which are veiy interesting to me,
but we can't believe all we hear in public print, but all make mis-

takes.

I am driving ahead our tunnel running on three eight hour
shifts with some more good results. I have drove through another
6 feet vein, containing copper 20 per cent and some silver, a good
vein. I am in now 750 feet north of the tunnel door, formation very
good with some water, am nearing on more water soon, and in re-

lation to the west Sunlight it can't be had for less than 25000 dollars

and five thousand dollars down, this is their decision after two
months thinking, they offered to take 5000 thousand over a year
ago, but they see what their property may be worth in the near
future.

And in relation to the interest nearest the Alta it can't be had
for less than about $1500 dollars if it can be bought at any price,

but I shall know in about twenty days and I will write you soon as I

can get to know what I can let you have it for he may get excited

and ask more; mining property is changing hands here now and a

little anxiety shown now, but nothing surprising yet; what we expect
is another road during this present ten months to come maybe; near
Park Canyon somewhere we have a steam motor running from
Butte to Meaderville every 15 minutes, and a horse street car from
depot to Butte City. Mining is very brisk in Butte Country. My
health is reasonably good. Hope you are well.

Verily yours,

WILLIAM S. SWITZER.

One thing more, if you conclude to take the interest you better

send $1500 dollars to the First National Bank of Butte as if you
wait it may slip in others hands I am good for all you send to me.
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Exhibit 8.

A. J. Wknhams Sons,

Wholesale Grocers,

138 Water, Cor. Frankfort St.

Clevklam), O., Apr. 5, 1883. (8)

Mr. Win. S. Szviizcr:

Dj-:ar Sir:—I mail you to-day the Scientitic Miner, in which I

note that the West Granite people have struck it very rich, equally

as good as the Granite Mountain people.

Mr. Pomeroy was here this week, and feels ver}- well satisfied

that he has about completed his contract with the reissuing of the

25,000, and expects to see you the last of April or first of May. I

sincerely hope you will be able to secure the Sunlight West, as we
want it if it is a possible thing, if you think it is all right. Hotu
about the clahn adjoining the Alia claim f Can you secure the y^ you
spoke of f Let me hear /rom you soon as practicable. How is the

Monitor? Do you expect another vein soon?

Very truly yours,

A. A. WENHAM.

Filed May 27th, 1892. Geo. W. Sproule, Clerk.

Exhibit 9.

A. J. Wknham's Sons,

Wholesale Grocers.

Cleveland, O., Apr. 23, 1888.

Mr. \Vm. S. Szi'itzcr, Butte City. Mont.:

Dear Sir:—Yours of the 13th at hand and contents noted.

According to your wishes I enclose you $500 payable to your order.

This is a New York draft, and is as good as gold at the First Na-
tional Bank in your city; in fact the banks prefer drafts to currenc}'.

Now if you go quietly to work and not let the party who wants to

sell get excited, when he agrees to sell give him the $500, to bind

the bargain, and you can telegraph me for the other $1,000, which I

will send immediately on receipt of notice, and if vou can't buy all of

his interest buv half of it.
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Do you think it possible to get the SunHght on a bond for i8

months, and would it be possible to get underneath the Sunligiit

West inside of that time to take out ore enough to pay the bond at

the expiration of that time. We could easily get them the $5,000
down if we could get at the ore in the time named in the bond.

Please give us your opinion about the above, as your judgment
we can fuUv rely upon. In regard to the claim next the Alta please

keep it confidential until something is done; and by the way, w'hat is

the name of the claim?

Please answ^er soon as possible, that I may know vou have re-

ceived the money.

Very truly vours,

A. A. WENHAM.

P. S.—If vou did not want to use the money immediately you
could make a special deposit in the bank till you needed it.

A. A. W.

Filed May 27, 1892. Geo. W. Sproule, Clerk.

Exhibit 10.

Butte City, M. T., Apr. 28th, '88.

Mr. A. A. Wcnhani^ Cleveland^ Ohio:

My Dear Sir—Yours of the 23rd '88 is received with one
check of $500 dollars on the First National Bank of Cleveland,

Ohio, the mining lode claim is known as the Ontario or Burner
lode mining claim: soon as I can hear from the party the matter

will be concluded; the money is in Bank. In relation to the Sun-
light West it will take some time before I can get any further move
in the matter, when the parties get over their excitement then they

will feel better; the tunnel matters are moving as usual; business is

increasing. I hope you will prosper in your Arizona enterprise, it

needs perseverance. Verily vours,

WILLIAM S. SWITZER.

Filed May 27, 1892. Geo. W. Sproule, Clerk.
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Exhibit II.

A. J. Wenham's Sons,

Wholesale Grocers.

Cleveland, O., May 26, 1888.

Mr. \Vi)i. S. Szcitzcr, Biiltc Cit\:

Mv Dear Sir^—-Yours of April 28th at hand acknowledging
receipt of check for $500.00.

How are you progressing in the tunnel. Hope to hear of an-

other cut before long. Can ore commence to be taken out of the

6 ft. vein soon as the Rail Road is completed across the new Emer-
ald claim down to the city?

I hope to hear of you making some valuable strikes from now
on in your tunnel as there certainly must be valuable ore under the

Sunlight and Monitor claims from surface prospects. I suppose Mr,
Pomeroy will be with you shortly and make you a visit as I have
not heard any news for about a month.

Kindlv give me what news there is if any about the tunnel and
much oblige. Very truly youis,

A. A. WENHAM.

Filed May 27, 1892. Geo. W. Sproule, Clerk.

Exhibit 12.

Butte City, M. T., June 5th, 1888.

Mr. A. A. We 11ham, Cleveland, Ohio:

My Dear Sir—Your note with paper is received, glad to hear

from you, the tunnel is moving on as usual I am in good sound
granite have not crossed more veins yet; cut a side drift for blasting

purposes, but am going ahead now, must get a vein soon, but some-
times the distance vary 10-20-15 or 30 feet before reaching the

veins, if thev don't move I shall drive through them when I get to

them.

In relation to the Burner mining propertv I have got it all and
paid for it, and surveyed it for patent but am doing one hundred
dollars worth of work so as to have over $600 dollars worth of

work which will be a necessary improvement I am sure of two veins

on the ground But it cost more than $1500 it all cost me about

$4000 all told, but I was determined to have it if it cost more. It

will pay to hold when patented. Property is rising in Park Canyon.
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Ufider the circumstances I had to take a deed in my own name, and
^ of course had to pay for it on delivery of the deed, and came near

. losing- it at that; others would taking it at higher figures. Now
friend A. A.* -Wenham send me $1500 dollars and I will make you a

deed of otie undivided one half of the entire Burner property free of

all work excepting the one hundred which 1 am now doing, which
work will be over $600 dollars sufficient to get the patent, then you
will have to stand one half the expenses of the patent which only is

the regular prices in this district and territory.

As I have received $500 of you so the balance $1500 will

make the purchase money of your part $2000 I will you more in

detail next letter.

Everything in Butte is moving

But I am sorry to note the great cave in the St. Lawrence
mine Sunday about 12 o'clock noon the great timbering gave way,
and they fell about 400 feet deep, and about 200 feet in length and
caved in but Providentially as it was at changing, but one man is

supposed lost one half hour sooner about 100 men would been lost.

Verily yours,

WILLIAM S. SWITZER.

Filed May 27, 1892. Geo. W. Sproule, Clerk.

Exhibit 13.

A. J. Wenham's Sons,

Wholesale Giocers.

Cleveland, O., April 6, 1889.

Mr. Wm. S. Sjvitzer, Butte City, Montana:

My Dear Sir:—Not having heard from you since some time
last April or May, I have felt as though you had rather neglected my
last letter written to you some time in the early part of June last.

However, as you are the senior, I accept the situation. I enclose
check on N. Y. for one thousand dollars. Please let me know how
much you figured to be the balance. You now have fifteen hun-
dred dollars in total from me ($1,500.00.) I have thought it quite

strange that I had not heard from you; however, I supposed you
would write when you were ready. But as it was a matter of

business, I thought it my duty to write to you now, as time was
drawing close. I hope you are enjoying good health, and that your
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tunnel is progressing as well as could be expected. I hope some
day you ma}' reap a rich harvest out of your enterprise. Still such

enterprises and their results are only temporary. We can not take

the results of our material labors with us, but our spiritual labor de-

velopment we carry with us into an indefinite eternity.

Again wishing you the compliments and successes of the sea-

son, I remain yours ver}- respectfully,

A. A. WENHAM.

Filed May 27, 1892. Geo. W. Sproule, Clerk.

Exhibit 14.

Butte City, M. T., May 30, 18S9.

Mr. A. A. Wcnham:

Your note of April 6th '89 containing one check of one thou-

sand which I deposited in the First National Bank for safe keeping

until you call for it, also 3'our five hundred check is in Bank subject

to your order; now the best investment I can make with the money
for vou is in the Monitor property which I think will be safe. By
30ur request and Mr. C. W. Pomeroy's request I will make you a

deed for 1500 shares of the Monitor, shares at one dollar per share.

/ caii'i make you any deed to or 'ni the Bnr)icr ground nor can the

West Sunlight be bought at any reasonable price, but its possible it

can be bought within a year or two, I think the Monitor property is

good, at the low price of $100.

In relation to business in this country, copper and silver mining,

everything is moving good, copper mining is and will be ahead in

legitimate mining with more per cent in minerals or metal and more
per cent monev easier got than any mining business in the world:

its consumption will increase hereafter all over the world, the de\'el-

opments in tlie Monitor tunnel has been and still is steady on night and

day and will be finished long before Mr. Pomeroy thinks, providing he

puts up the money very soon, which he tells me he will, but he is

away behind his calculation, I presume he is doing best he can and

between the veins I still have a good granite formation. But the

veins are softer formation. I am spending more than I get on this

Monitor tunnel deal gettmg nothing for mv improvements, but its

all right.

I think if Mr. Pomeroy sends me the monev very soon that he

said he would, I shall be able to finish the Monitor in about four

months, unless the Monitor vein pitches north strong which in such
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case will take me about one hundred feet further, as I am now in

about one hundred feet from the tunnel door, no man can inspect

this tunnel or go in this tunnel until finished.

Some new strikes are reported, now 1 ha\e developed the out-

lines of things in relation to the Monitor tunnel soon as Mr, Pomeroy
is heard from: I can give a still more encouraging report, but so far

everything is good as can be expected, some men want things better

than God made them but I am willing to take things as they are.

Verily yours,

WILLIAM S. SWITZER.

Filed May 27, 1892. Geo. W. Sproule, Clerk.

Exhibit 15.

Cleveland, Ohio, June 4, 1888.

Friend Szvitzcr

Mr. C. C. Frost is in trouble and wants $500 to carry on his

suit; he is willing to give deed of his interest in Sunlight as security

for the $500 for 3 or 4 months the deed to be put on record: now
friend Svvitzer if you think Mr. Frost can give a good deed as

security and you think best and safe to loan him the money you can

give him the $Soo I have in your care and I will send you more to

take its place. I would get his note also his deed; is it necessary

for hiswife to sign the deed in Montana? have same put on record.

Would it not be best for you to have your lawver fix up the loan?

It would be much better to have Mr. Frost's interest in the

hands of some one who has the interest of the tunnel at heart than

to have an outsider get hold of it and make us trouble.

The money I have -with you might as well be drawing interest.

What is legal rate of interest in Montana? If anything should happen
that Mr. Frost could not meet his obligations, his claims would not

fall into strangers hands. Please let me know lawyers fees and I

wall remit on receipt of same, have the deed and note made in the

name of Arthur A. Wenham, how is the tunnel progressing does
the 13 ft. vein belong to the Company or to the Emerald Co. I

think Mr. Pomeroy will see you very soon, hope you are getting

along as well as you expect, let me hear from vou as soon as you
see Mr. Frost and oblige.

Yours very truly,

A. A. Wenham.

Filed May '27, 1892. Geo. W. Sproule, Clerk.
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Cleveland, Ohio, May 20, 1S89.

Mr. IV. S. Switzcr, Butte City.

My Dear Sir—On Apl. 6th I sent you by registered letter

$1,000.00 to apply on my half of the Burner Lode Claim, together

with the $500 I advanced you some time ago, please let me know if

vou received the draft all right and the amount due you still, and I

will remit you so you can mail me deed of same, please let me hear

soon as possible so I may know that the draft arrived safely. I sup-

pose ^'ou are very busy pushing the Monitor. I have not heard

from it in so long I hardly know how you are progressing. I will

try and visit you this summer early if possible, please let me hear

from the tunnel and how it looks, hope you are enjoying good
health.

What do vou think of the copper market ? Will it be apt to

go much lower in price ? I suppose it will be some time yet before

the Monitor tunnel gets into the Monitor claim proper. Kindl}' give

me the news from your mines and much oblige. I suppose your

railroad accommodations are very good now^ since the new road is

good in operation. Wishing you speedy success, I remain.

Yours very truly,

A. A. WENHAM.

Endorsed : P. Ex. 16. Filed May 27th, 1892. Geo. W.
Sproule, Clerk.

Deft. Exhibit i.

Helena, Montana, May 23. 1891.

A. A. Woi/iaiii, Esq.. Cleveland., Ohio.

Dear Sir—The case of A. A. Wenham vs. William S. Switzer

having been dismissed in the U. S. Circuit Court for the District of

Montana I herewith enclose to you Draft No. 1 39281 drawn by

First National Bank of Cleveland, Ohio, upon Central National

Bank, New York City, to your order and by you endorsed in blank,

being the identical draft sent by you to William S. Switzer of Butte,

Montana, in your letter to him dated Cleveland, Ohio, April 6th,

1889; and also Draft No. 114599 dated May 23d, 1891, drawn by

the First National Bank of Butte on Clarke, Dodge & Co., New
York City, in your favor for $500.00 being return of that amount as
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enclosed bv you in letter from you to William S. Svvitzer of Butte,

dated April 23d, 188S.

Please acknowledge receipt of enclosed drafts and oblige.

Yours truly,

A. H. Nelson, Counsel for Wm. S. Switzer.

Filed May 27, 1892. Geo. W. Sproule, Clerk.

DRAFT.

The First jVatioiial BiDik of Cleveland.

$1,000.00 Cleveland, Ohio, April 8th, 1889.

Pay to the order of A. A. Wcuham One thousand Dollars.

The Central National Bank, Chas. H. Wilson,

New York Cit}-. Cashier.

No. 139281.

Endorsed: Pay W. S. Switzer, A. A. Wenham. William S.

Switzer pay to the order of yourselves, Clarke, Dodge & Co., Apr.

16, 1892, for account of First National Bank, Butte City, Montana,
Andrew J. Davis, Cashier. Clarke, Dodge & Co. For deposit

only to credit of Clarke, Dodge & Co.

In the Circuit Court of the United States, for the Ninth Circuit,

District of Montana.

A. A. Wenham, Plaintiffs ) Motion to make notes of

vs. I Stenographer notes and minutes

W. S. Switzer, Defendant. ) of the Court.

Comes now the plaintiff, A. A. Wenham, by his solicitors, and

moves the Court to adopt and make as the notes and minutes of the

Court on the trial of the above cause the evidence taken and re-

duced to writing bv the Court Stenographer, Florence V. Selby, as

the deeds offered in evidence by the plaintiff and filed with the Clerk
of this Court, as plaintiff's exhibits i and 2. The evidence taken by
said stenographer and reduced to longhand is hereto attached and
made a part of this motion.

This June 26th, 1892.

Samuel Word,
Robert B. Smith,

AND R. L. Word,

Solicitors and Attorne\'s for Plaintiff, A. A. Wenham.
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State of Montana,
(

County of Lewis and Clarke.
)

Robert B. Smith, being duly sworn, on oath says he is one of

the solicitors for plaintiff in foregoing stated action, and that on

July 26, 1892, he left a copy of above motion at office of A. H.
Nelson, defendant's solicitor, said Nelson and defendant both being

absent from the said county and city.

ROBERT B. SMITH.

Subscribed and sworn to before me this July 27th, 1892.

JNO. S. M. NEILL,
Notar}' Public.

Filed July 27, 1892.

GEO. W. SPROULE, Clerk.

And thereafter, on the 27th day of June, 1892, the following

further proceedings were had, and entered of record herein, in the

words and figures following, to-wit:

(Title of Court.)

A. A. Wenham vs. Wm. S. Switzer.

This cause heretofore submitted to the Court for consideration

and decision, came on this day for the judgment of the Court, and
after due consideration it is ordered and decreed that said complain-

ant's bill herein be and the same hereby is dismissed at complain-

ant's cost.

And on said 27th day of June, the Court filed its opinion in said

entitled cause, which said opinion as filed is in the words and figures

following, to-wit:

In the United States Circuit Court, Ninth Circuit, District of

Montana.

A. A. Wenham, Comflaimuil., )

^':'-

(
William S. Switzer, DcfetidiDil.

]

In Equit}'.

WORD, SMITH & WORD,
Solicitors for Complainat.

A. H. NELSON,
Solicitor for Defendant.

Opinion Filed June 27, 1892.

Knowles, J.
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Plaintiff in his bill of complaint charges that he and defendant
entered into a contract by the terms and conditions of which it was
agreed that plaintiff and defendant were to purchase the Burner
lode claim, situate in Summit Valley Mining District, Silver Bow
County, Montana; that the defendant had the sole manaijement of

the negotiations for the purchase of said property: that it was
agreed that the same should be purchased for their joint benetit and
each was to have an undivided half interest in the property; that

defendant represented tluit said property would cost about three

thousand dollars, and that the one-half interest which plaintiff would
receive would cost about fifteen hundred dollars: the exact sum
said property would cost not then being known: that plaintiff first

advanced to defendant on account of said purchase the sum of five

hundred dollars, which was so received by defendant, and subse-

quently the sum of one thousand dollars; that instead of purchasing-

said property for the joint benefit of plaintiff, the defendant pur-

chased said property in his own name; that he represented to plain-

tiff that he paid therefor the sum of four thousand dollars, that

plaintiff tendered to said defendant the balance of said purchase
price, namely, five hundred dollars with interest up to the date of

tender, and at the same time presented a deed to be signed by him
to the one-half of said Burner lode, and demanded of him to deed
the same to plaintiff, which he refused to do.

The defendant denies in his answer the alleged contract to pur-

chase said lode for the joint benefit of himself and defendant; he
admits that he received the five hundred dollars and the one thou-

sand dollars from plaintiff, but denies that he received the same on
account of the purchase of the Burner lode, or used either of said

sums in that purchase. The negotiations for the purchase of an

interest in the said Burner lode were carried on by letter. All of

these letters exxept three are before me, and the contents of the

missing letters were testified to on the trial before the court. Plain-

tiff, it appears, is a citizen of Cleveland, Ohio, and the defendant of

Butte City, Montana.

Upon an examination of these letters I find the facts to be that

on October 2d, 1887, defendant owned a one-half interest in the

said Burner lode. On that date he wrote to plaintiff that he thought
the other one-half could be bought for fifteen hundred dollars, and
if plaintiff had a friend who desired this one-half of it to let him
know; that the claim was a good one, and that he had bought and
paid about two thousand dollars for the other half.

It appears from the evidence of plaintiff that he wrote to de-

fendant in answer to his letter of October 2d, 1887, making some
inquiry about the claim defendant had mentioned. On March 7th,

1888, defendant wrote to plaintiff: "I think you will do well to

secure the interest I spoke of, adjoining the Alta claim."
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From the evidence it sufficiently appears that this referred to

the property in dispute. On March 15th, 1888, plaintiff wrote to

defendant :
" Now, about the claim adjoining the Alta, I want to

go in with you. Could the interest be bought for $1,000 ?" On
April 5th, 1888, plaintiff wrote to defendant :

" How about the

claim adjoining the Alta claim; can you secure the one-half you
spoke of P Let me hear from you soon as practicable."

On the 13th of x\pril, 1888, defendant wrote plaintiff: "In
relation to the interest nearest the Alta, it can't be had for less than

about $1500 if it can be bought at any price, but I will know in

about twenty days, and I will write you as soon as I can get to

know what I can let you have it for. He may get excited and ask

more." In the same letter he says :
" One thing more. If you

conclude to take the interest, you had better send $1500 to the First

National Bank of Butte, as if you wait it may slip into other hands.

I am crood for all you send me."

On April 23d, 1888, plaintiff wrote to defendant : "Yours of

the 13th at hand, and contents noted. According to your wishes, I

enclose you $500, payable to your order. This is a New York
draft, and is as good as gold at the First National Bank in your city;

in fact, the bankers prefer drafts to currency. Now, if you go
quietl}' to work, and not let the party who wants to sell get excited,

when he agrees to sell give him the $500 to bind the bargain, and
you can telegraph me for the other $1,000, which I will send imme-
diately upon receipt of notice, and if you can't buy all of his inter-

est, buy half of it."

In answer to this the defendant wrote plaintiff: " My Dear
Sir : Yours of the 23d, 1888, is received with one check of $500
on the First National Bank of Cleveland, Ohio. The mining claim

lode claim is known as the Ontario or Burner lode mining claim.

Soon as I can hear from the party the matter will be concluded.

The money is in the bank."

On June 4th, following, plaintiff wrote defendant a letter about

loaning the money to one C. C. Frost, and he would replace it, but

the money was not so disposed of.

On June 5th, 1888, defendant wi'ote plaintiff: "In relation to

the Burner mining property, I have got it all and paid for it, and
surveyed it for a patent. But am doing one hundred dollars worth
of work so as to have over $600.00 worth of work, which will be

neCvissary improvement. I am sure of two veins in the ground, but

it cost more than $1,500.00. It all cost me about $4,000.00, all

told, but I was determined to have it, if it cost more. It will pay to

hold when patented. Property is rising in Park Cavon. Under the

circumstances I had to take a deed in my own name, and of course

had to pay for it on delivery of the deed, and came near loosing it
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at that, others would have taken it at higher figures. Now friend

A. A. Wenham, send me $1,500.00 and I will make you a deed of

one undivided half of the entire Burner property free of all work
excepting the one hundred, which I am now doing, which will be
over $600.00, sufficient to get the patent. Then you will have to

stand one-half of the expenses of the patent, which only is the

regular prices in this district and territory. As I have received

$500.00 of you, so the balance $1,500.00 will make the purchase
money of your part $2,000.00. I will (write) you more in detail

next letter."

Plaintiff in his evidence testifies, that he wrote a letter in answer
to this, accepting defendant's offer, and asking for a more specific

description of the property. Defendant denies that he ever received

this letter.

Defendant in his evidence says, that soon after he wrote to

plaintiff on June 5th, 1888, he wrote him another letter telling him
he must pay the money to within a certain time. Plaintiff denies

that he ever received this letter.

On April 6th, 1889, plaintiff wrote defendant asking for a plat,

specifications and drawings, and enclosed him a New York draft for

$1,000.00. Asking him for amount of balance due him.

On May 30th, 1889, defendant wrote plaintiff: "Mr. A. A.
Wenham, your note of April 6th, 1889, containing one check of one
thousand (dollars) I deposited in the First National Bank for safe

keeping until you call for it. Also 3'our five hundred (dollar) check
is in Bank subject to your order." Then there is an offer to invest

this money in Monitor stock. Then this follows: "I can't make
you any deed to or in the Burner ground."

It will be seen from a reading of the extracts that the transac-

tion between plaintiff and defendant as set forth in the bill, is not

correct. These extracts were taken from letters which treat prin-

cipally of other matters, mostly about the tunnel on the Monitor
lode. The understanding was that defendant should act as the

agent for plaintiff in purchasing the one-half of the Burner lode.

This was a voluntary undertaking, and it does not appear that

plaintiff was to pay any or defendant to ask anvthing for this ser-

vice. It was not an agreement by which plaintiff and defendant
were jointly to purchase the Burner lode, or that in any sense the

agreement was for a joint transaction. There is enough to show,
perhaps, that plaintiff did authorize defendant to purchase a one-
half interest in that lode for fifteen hundred dollars. But not for

any more. When defendant informed plaintiff that he had better

send him the fifteen hundred dollars with which to purchase the
claim, plaintiff sends him five hundred dollars in a draft on a bank
in which he seems to be connected, and informs him that he will
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send the remaining one thousand when the purchase is made. In

this there is no authority to purchase this interest in the Burner lode

for any amount to exceed fifteen hundred dolhirs. Defendant could

not bind plaintiff h\ any purchase of that lode which inyohed an

expenditure of any sum to exceed that amount. An agent must
pursue his authority strictly, and if he exceeds it he makes himself

personally liable. As far as plaintiff is concerned, he was not bound
by any purchase of that property for two thousand dollars. When
defendant informed plaintiff that he had paid about two thousand

dollars for the one-half of the Burner lode, and had taken the deed

in his own name, and that he vyould deed to him the same on the

payment to him, the defendant, of the two thousand dollars he had
expended, plaintiff testified that he wiote to defendant telling him he

would take the propert}-, but asking also for plats, and specific

descriptions thereof. Undoubtedly plaintiff had the right to ratify

this act of his agent, but was the simple notification that he would
take the property a sufiicient ratification of that act? I think not.

He says he waited ten months, expecting these specifications

and plats. What for ? To see whether he would accept the propo-

sition of defendant ? It looks very much as if that might have been

the motive. He says he accepted the proposition without receiving

them. Why he should have waited ten months before sending any

money on this accepted proposition is not very well explained. At
the end of ten months plaintiff does not send to defendant the fifteen

hundred dollars, which would be the balance of the purchase price

of the property, but only one thousand dollars, and asks defendant

to figure up the balance. Plaintiff testifies that he expected the

representation work and expenses for obtaining a patent to be in-

cluded in this balance. This was not the proposition of defendant.

The proposition was that plaintiff was to pay two thousand dollars,

and was to have a deed for one-half of the Burner lode. This was
plain enough. There was no figuring to be done on the balance.

It was plainly stated in his letter to him what amount plaintiff was
to pay before receiving a deed. As defendant had undertaken to

act as an agent for plaintiff, he was required to be loyal to his trust,

and not act for himself. But I do not think he was required to wait

indefiniteh-, to see whether plaintiff would ratify his action in paying

two thousand dollars for the property. Plaintiff should have ratified

the action of defendant within a reasonable time. Defendant says

he wrote to plaintiff he must do this within thirty days. Plaintiff

testified that he received no such letter, and the evidence of defend-

ant on this point is not as clear as it might be. But whether he

wrote such a letter or not, it appears to me the delay of about ten

months in ratifying the action of defendant by plaintiff, as he should

have done by paying to defendant the money he had expended, was
unreasonable, and that defendant had the right to maintain that

plaintiff had left him to shoulder the responsibility he had assumed.
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and to treat the purchase as his own. There is no pretense but

that defendant paid the full amount of two thousand dollars for the

propert}'.

Although it might be held that the position claimed on the

trial of the cause is onl}- an immaterial variation from the case pre-

sented in the bill, still I do not think plaintiff entitled to recover,

even upon this assumed position.

The order of the Court is that the bill be dismissed, and de-

fendant have judgment for his costs.

And thereafter, on the 27th day of June, 1892, the complainant

herein filed his memorandum of exceptions, which said memorandum
of exceptions, as filed and noted, is in the words and figures follow-

ing, to-wit :

Circuit Court of the United States, Ninth Circuit, District of

Montana.

A. A. Wenham, Plaintiff, )

vs. I Memorandum of Exceptions.
W. S. Switzer, Defoidant.

3

The plaintiff in the above cause excepts to the findings and de-

cision of the Judge in his opinion, filed this June 27th, 1892, upon
each of the following points :

Second. In deciding that the defendant's offer to purchase one-

half (^) the Burner lode claim for plaintiff was a mere voluntary

offer, and not binding upon the defendant.

Third. In deciding that defendant was not bound, as the agent

of plaintiff, to convey the one-half of Burner Lode mining claim to

the plaintiff.

Fourth. In deciding that the defendant did not act for the

plaintiff in the purchase of one-half of the Burner Lode mining
claim.

Fifth. In deciding that the plaintiff was not bound to take the

one-half of the Burner Lode claim from the defendant after his pur-

chase, and at the price of two thousand dollars.

Sixth. In deciding that plaintiff waited too long before tender-

ing to defendant balance of purchase price.

Seventh. That the decision is against the weight of the evi-

dence in said cause.
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EigJilh. That the decision is against and contrary to the law

in said cause.

This June 27th, 1892.

Samuel Word,
Robert B. Smith,

AND R. L. Word,
Solicitors for Plaintiff.

Exceptions noted.

HIRAM KNOWLES, Judge.

Endorsed : Title of Court and cause. Filed June 27th, 1892.

GEORGE W. SPROULE, Clerk.

And thereafter, to-\vit, on the 30th da} of June, 1892, the fol-

lowing further proceedings were had and entered of record herein,

in the words and figures following, to-wit

:

(Title of Court.)

A. A. Wenham z'5. Wm. S. Switzer.

On motion of Counsel for Complainant, Complainant granted

thirty days from this date to prepare and tile motion for new trial

herem, and prepare and file Bill of Exceptions.

And thereafter on the ist day of Jul\-, 1892, a final decree was
filed and entered of record in this cause, which said final decree is in

the words and figures following, to-wit :

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

A. A. Wenham, Plaintiff, )

vs. [ Decree.
William S. Switzer, Defendant.

)

This cause came on to be heard at this term, and was argued

by Counsel: and thereupon, upon consideration thereof, it was
ordered., adjudged and decreed as follows :

It is by the Court ordered., ad/'udord and decreed that said com-
plainant's bill herein be, and the same is hereby dismissed and that

the defendant have and recover of and from the complainant his

costs and disbursements herein, taxed at the sum of $16.95.

HIRAM KNOWLES,
United States District Judge for the District of Montana sitting as

Judge of the U. S. Circuit Court for the District of Montana.
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Decree filed and entered this ist day of July, A. D. 1S92.

GEO. W. SPROULE, Clerk.

And thereafter, to-\vit., on the 27th day of July, 1892, com-
plainant filed his bill of exceptions herein, which said bill of excep-

tions, as allowed and signed, is in the words and figures following,

to-wit :

In the Circuit Court of the United States, Ninth Circuit, District

of Montana.

A. A. Wenham, Plaintiff, )

vs. > Bill of Exceptions.

William S. Switzer, Defoidcuit.
\

Be It Rcmcnibercd, That the above entitled cause having been
regularly called for trial on May 26th, 1892, before the Hon. Hiram
Knowles, District Judge, presiding and holding the above entitled

Court, and the parties being present in person, and by their respec-

tive counsel and attornevs, and the evidence included in the minutes

of the Court, and taken by the Stenographer of the Court in said

cause, and which is filed in the office of the Clerk of said Court, and

which is referred to herein, and made a part of this bill of exceptions,

and said evidence being all the evidence in said cause, and the Court

having heard the arguments of the attorneys, and the cause having

been submitted to the Court for determination: and.

Be It Reuiembered, That thereafter, on June 27th, 1892, the

Court rendered a decision in said cause, which decision is here re-

ferred as a part hereof; and

Be It Renieinhered, further. That upon the rendition of said

judgment, and upon the same day the plaintiff, by his attorney, filed

with the Judge of the Court, and had allowed and preserved, the

following exceptions to the decision of the Court, and the findings

of fact and conclusions of law arrived at in said decision, and to er-

rors excepted to at the time, to-wit

:

First. The plaintiff excepts to that portion of the opinion

wherein the Court finds that the defendant's offer to purchase one-

half of Burner Lode for the plaintiff was a mere voluntary offer.

Second. In deciding that defendant was not bound as the agent

of the plaintiff to convey the one-half of the Burner Lode mining

claim to the plaintiff.

Third. In deciding .that the defendant did not act for the

plaintiff in the purchase of one-half of the Burner Lode mining

claim.
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FourtJi. In deciding that the plaintiff was not bound to take

the one-half of the Burner Lode claim from the defendant, after his

purchase, and at the price of two thousand dollars.

Fifth. In deciding that the plaintiff waited too long before

tendering to defendant the balance of the purchase price.

SixtJi. That the decision is against the weight of the evidence

in said cause.

Seventh. That the decision is against and contrary to the law

in said cause.

All of which exceptions were filed with the Clerk of the Court

on the 27th day of June, 1892, and signed and allowed by the Judge
presiding, all of which plaintiff, by his counsel, prays may be certi-

fied and allowed in due form, which is accordingly done.

HIRAM KNOWLES,
Judge Presiding.

State of Montana, )

Countv of Lewis and Clarke. (

Robert B. Smith, being duly sworn, on oath says that on July

26th, 1892, he left a copy of the foregoing bill of exceptions at the

law office of A. H. Nelson, attorney for Defendant, said Nelson and

said defendant both being absent from the county.

ROBERT B. SMITH.

Subscribed and sworn to before me this July 27th, 1892.

JNO. S. M. NEILL,
Notary Public.

Endorsements : No. 60; A. A. Wenham, Plaintiff, vs. Wm. S.

Switzer, Defendant; Bill of Exceptions. Filed July 27th, 1892.

Geo. W. Sproule, Clerk.

And thereafter, to-wit, on the 22d day of September, 1892, the

following further proceedings were had and entered of record in the

words and figures following, to-wit :

(Title of Court.)

A. A. Wenham z-s. Wm. S. Switzer.

Bill of Exceptions signed and allowed.

On motion of Counsel for Complainant, it is ordered that the

notes of testimony as reduced to writing by the stenographer who
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took the same be adopted as the notes and minutes of the Court in

said cause.

Ordered that the motion of Complainant for a new trial herein,

be, and the same hereby is, overruled.

And thereafter, to-wit : on the 17th day of December, 1892, the

following further proceedings were had and entered of record

herein; in the words and figures following, to-wit

:

(Title of Court.)

A. A. Wenham vs. Wm. S. Switzer.

Petition for Appeal and Assignment of Errors filed, and there-

upon appeal allowed in open Court; bond approved and citation

issued.

Which said Petition for Appeal allowed thereof, assignment of

errors and bond, are in the words and figures following :

In the United States Circuit Court, Ninth Circuit, for the

District of Montana.

Arthur A. Wenham, Plaintiff, \

vs. > Petitionfor A^^eal.
W. S. Switzer, Defendant.

j

To the Honorable fudges of the United States Circuit Court of

Appeals for the ^l)ith Circuit :

Your petitioner, Arther A. Wenham, the plaintiff in the above
entitled action, by his attorneys and solicitors Messrs. Word, Smith
and Word of Helena, Montana, files this, his petition on appeal, and
complains that in the record and proceedings, and in the rendition of

judgment and decree in the above entitled cause in the United States

Circuit Court for the Ninth Cnxuit District of Montana, at the April

term thereof, A. D. 1892, against your petitioner, Arthur A. Wen-
ham, on the 27th day of June, and the first day of July, A. D. 1892,
and from the order of the Court overruling plaintiff's motion for new
trial made on the 22d day of September, A. D. 1892, manifest error

has been committed, and hath intervened in said action to the great

danger and injury of the said plaintiff Arthur A. Wenham.

Wherefore the said plaintiff, Aithur A. Wenham, pravs that

his appeal be allowed, and for such other process as may cause the
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same to be corrected by the said United States Circuit Court of

Appeals for the Ninth Circuit.

SAMUEL WORD,
ROBT. B. SMITH &
R. L. WORD,

Of Helena, Montana, Attorneys and Solicitors for Plff. A. A.
Wenham.

Appeal Allowed.

HIRAM KXOWLES,
U. S. District Judge presiding.

Endorsements: No. 60. In United States Circuit Court, Ninth
Circuit, District of Montana. A. A. Wenham, Plaintiff rs. W. S.

Switzer, Defendant. Petition for Appeal: Filed Dec. 17, 1892.

Geo. W. Sproule, Clerk. Word, Smith & Word, Attorneys for

Plaintiff.

In the United States Circuit Court, Ninth Circuit, District of

Montana.

Arthur A. Wenham, Plainiiff, )

vs. I Assignment of Errors.

William S. Switzer, Defendant.
)

Now comes the plaintiff, Arthur A. Wenham, the Appellant in

the above cause and says that in the records and proceedings in the

above entitled cause in the said United States Circuit Court for the

Ninth Circuit, District of Montana, there is manifest error to the

plaintiff and appellant's injury and prejudice, as follows, to-wit:

I.

The Court erred in allowing the attornev for the defendant to

ask the defendant leading questions as to whether or not the defend-

ant wTOte to the plaintiff, stating that the full amount due to the

defendant from the plaintiff on account of the purchase of a one-half

interest in the Burner lode claim should be paid within thirty (30)
davs from date of said letter, June, 1889.

II.

The Court erred in permitting the defendant to testify over

objection of plaintiff as to the contents of a certain letter claimed to

have been written in June, 1889, by defendant to plaintiff without

first demanding the original of the plaintiff, and without first show-
ing the impossibility of defendant to produce the original or a copy
of the said original letter.
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III.

The Court erred in deciding that the offer of the defendant to

purchase for the plaintiff a one-half interest in the Burner lode

mining claim was a mere voluntary offer, and binding on the de-

fendant.

IV.

The Court erred in deciding that the plaintiff was not bound to

take the one-half of the Burner lode claim from the defendant after

his purchase, and at the price paid therefor by the defendant, to-wit,

two thousand dollars.

V.

The Court erred in finding that the plaintiff waited too long

after the purchase before tendering to the defendant the balance of

the purchase price of the half interest in the Burner lode claim.

VI.

The Court erred in tinding that the defendant had no authority

from the plaintiff to pay more than tifteen hundred dollars for a one-

half interest in the Burner lode Claim.

VII.

The Court erred in tinding that the defendant ever wrote to the

plaintiff or that plaintiff ever received at any time notice or a letter

from the defendant that the balance of purchase price, to-wit,

tifteen hundred dollars must be paid within thirty days.

VIII.

The Court erred in tinding that there never was a ratitication

of the action of the defendant in purchasing the half interest in the

Burner lode claim for two thousand dollars.

IX.

The Court erred in finding that the defendant after assuming to

act for the plaintiff could waive his agency and keep the property

for himself without first giving notice of such intention and tender-

ing back the monev received from the plaintiff.

X.

The Court erred in finding that the letter or notification sent
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I hereby approve tlie above bond and the sufficiency of the

sureties thereto.

HIRAM KNOWLES,

United States District Judge Presiding in Said Cause.

Endorsements : No. 60. In United States Circuit Court,

Ninth Circuit. A. A. Wenham vs. W. S. Switzer, Defendant.

Undertaking on Appeal. Filed December 17, 1892. George W.
Sproule, Clerk.

United States of America,

District of Montana.

Circuit Court of the United States, Ninth Circuit, District of Mon-
tana.

I, George W. Sproule, Clerk of said Circuit Court, do hereby

certify and return to the honorable the United States Circuit Court

of Appeals for the Ninth Circuit, that the foregoing volume, con-

sisting of 112 pages, numbered consecutively from i to 112, in-

clusive, is a true and complete transcript of the records, process,

pleadings, orders, final decree, testimony, exhibits and other pro-

ceedings in said cause, and of the whole thereof, as appear from the

original records and files of said Court; and I do further certify and

return that I have annexed to said transcript and included within

said paging the original citation, together with the proof of service

thereof.

In witness whereof I have hereunto set my hand and affixed

the seal of said Court, at Helena, in the District of Montana, this

8th day of January, in the year of our Lord one thousand eight

hundred and ninety-three, and of the Independence of the United

States the one hundred and seventeenth.

[seal] GEORGE W. SPROULE, Clerk.
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STATEMENT OF THE CASE.

Plaintiff and appellant is now, and at all the times men-

tioned in the record was, a resident and citizen of Cleveland,

in the State of Ohio, and the defendant and appellee is now,

and at all the times mentioned in the pleadings or record, was

a resident and citizen of Butte, in the State of Montana. Prior

to October, 1887, these parties had been and were then co-

partners or co-owners in the Alta Quartz Lode Mining Claim,



and were running the Monitor tunnel to develop the same.

They had never met each other, and their acquaintance,

though by correspondence only, was of several years dura-

tion, and in a business way was quite friendly and confidential.

(See printed record, p. 22.)

The appellee was the manager of their joint mining en-

terprise at Butte City, Montana. Under these circumstances

the appellee wrote to the appellant stating that a one-half

interest in a good mining claim, which eventually turned out

to be the Burner Lode, could be bought for about $1,500,

and asking appellant if he knew of any one wishing to buy.

Such correspondence was conducted between the appellant

and appellee as resulted in the purchase by the appellee of

the half interest in the Burner Lode. After the purchase the

appellee refused to convey the property to the appellant, and

this action is brought to compel the specific performance of

the contract between the parties, and to compel the appellee

to execute to the appellant a deed for the one-half undivided

interest in the Burner Lode. The issues being joined, the

trial was had before the Hon. Hiram Knowles, sitting w^ithout

a jury. Such findings of fact and conclusions of law were

reached by the Court that a decree was entered dismissing

the appellant's bill, and entering a judgment for costs in favor

of the defendant or appellee; and from the decree so ren-

dered this appeal is prosecuted. The questions involved are

as follows:

First: Did the defendant and appellee undertake to act



as the agent of the appellant in the purchase of a one-half

interest in the Burner Lode Claim?

Second: Was he limited by the appellant to any par-

ticular sum to be expended, or was he to use his own judg-

ment and make the best terms possible in the purchase?

Third: Did the defendant and appellee make the pur-

chase of the one-half interest in the Burner Lode Claim for

the benefit of the appellant?

Fourth: Was the action of the defendant and appellee

in the purchase of the one-half of the Burner Lode Claim

authorized or ratified by the Appellant within a reasonable

time?

Fifth: Was the Appellee justified in disregarding the

interest of his principal, and treating the purchase as his own

without first notifying his principal of his intentions?

Sixth: Ought a specific performance be decreed?

The errors, both of fact and law, in the decision of the

Judge below are assigned in the record, and are relied upon

to reverse the decision, as follows:

ERRORS RELIED ON.

I.

The Court erred in allowing the Attorney for the de-

fendant to ask the defendant leading questions as to whether

or not the defendant wrote to the plaintiff, stating that the
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full amount due to the defendant from the plaintiff on account

of the purchase of a one-half interest in the Burner Lode

Claim should be paid within thirty (30) days from date of

said letter, June, 1888.

II.

The Court erred in permitting the defendant to testify

over objection of plaintiff as to the contents of a certain letter,

*

claimed to have been written in June, 1887, b}- defendant to

plaintiff, without first demanding the original of the plaintiff,

and without first showing the impossibility of defendant to

produce the origmal or a copy of the said original letter.

IV.

The Court erred in deciding that the plaintiff was not

bound to take the one-half of the Burner Lode Claim from

the defendant after his purchase, and at the price paid there-

for by the defendant, to-wit, two thousand dollars.

V.

The Court erred in finding that the plaintiff waited too

long after the purchase before tendering to the defendant the

balance of the purchase price of the half interest in the Burner

Lode Claim.

VI.

The Court erred in finding that the defendant had no

authoritv from the plaintiff to pay more than fifteen hundred

dollars for a one-half interest in the Burner Lode Claim.
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VII.

The Court erred in finding that the defendant ever wrote

to the plaintiff, or that plaintiff ever received at any time

notice or a letter from the defendant that the balance of

purchase price, to-wit, fifteen hundred dollars, must be paid

within thirty days.

VIII.

The Court erred in finding- that there never was a ratifi-

cation of the action of the defendant in purchasing the half

interest in the Burner Lode Claim for two thousand dollars.

IX.

The Court erred in finding that the defendant, after as-

suming to act for the plaintiff, could waive his agency and

keep the propert\- for himself, without first giving notice of

such intention and tendering back the money received from

the plaintiff.

X.

The Court erred in finding that the letter or notification

sent by plaintiff to the defendant in answer to defendant's

letter of June 5th, 1888, accepting and ratifying the action of

defendant in paving two thousand dollars for the half interest

in the Burner Lode Claim was not a sufficient ratification of

the acts of the defendant in that behalf.
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XI.

The Court erred in finding that the plaintiff waited ten

months to see whether or not he should ratify or accept the

action of the defendant in purchasing the half interest in the

Burner Lode.

XII.

The Court erred in finding that the failure of the plaintiff

to send the remainder of the purchase price of the half mter-

est in the Burner Lode Claim for ten months after its pur-

chase operated as a forfeiture of any of his rights under said

purchase.

XIII.

The Court erred in finding that the defendant had the

right of his own accord, without notice to the plaintiff, to de-

clare himself free from further obligation to the plaintiff on

account of his agenc}', and assume to act for himself and

retain the property originally purchased for the plaintiff and

partially paid for by the plaintiff.

XIV.

The judgment, findings and decree of the Court is

against the weight of the evidence, and is not supported by

the evidence in said cause.

XV.

The decision, decree and findings of the Court is error in
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that the same is against and contrary to the law and the cor-

rect rule of law upon the facts found and disclosed in said

cause.

The matter of permitting Attorneys to ask leading ques-

tions is of course largely within the discretion of the Court,

but this discretion should not be extended indefinitely,

especially where the witness, as in this case, was a party to

the suit. Leading questions that suggest the answer desired

are to be avoided.

Greenleaf on Evidence, Vol. 1, Sec. 434.

Phillips on Evidence, Vol. 2. page 888.

People vs. Mather, 4 Wend., 229.

Warrell vs. Parmelee, 1 N. Y., 519.

It mav be urged in answer to the above objection that

the case was tried before the Judge, and that the rule, exclud-

ing leading questions, would be relaxed, and that it was dis-

cretionary with the trial Judge to permit or reject such mode

of examination. While we admit the correctness of the pro-

position, we are constrained to believe that the method of ex-

amination of the defendant and witness, Switzer, as disclosed

on pages 34 to 36 of the printed record, is indefensible and

ought not to be allowed.

The Court over the objection of appellant's attorney per-

mitted the defendant, Switzer, to testify to the contents of a

certain letter, which he claimed to have written to the appel-

lant sometime in June, 1888, without first demanding the
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original or producing a copy of the letter, (see page 36 of

record) and this is assigned as error No. II.

On page 64 of the printed record, the Judge in his

opinion and findings, after quoting from the correspondence

between appellant and appellee, uses this language:

" In this there is no authority to purchase this interest in

"the Burner Lode for any amount to exceed fifteen hundred

" dollars. Defendant could not bind plaintiff bv anv purchase

"of that lode which involved an expenditure of anv surn to

" exceed that amount. * * * * As far as plaintiff is

" concerned, he was not bound by any purchase of that prop-

" erty for two thousand dollars."

This finding or conclusion of the Judge is assigned as

error No. IV. Let us examine into the correspondence of

these parties and ascertain whether or not this conclusion

reached bv the Court is correct, or is supported by the facts

in evidence. Beginning with the first letter, found on page

47 of record, the defendant writes:

" Mr. Wenham, if vou have a friend who desires one

" half of a good claim lying alongside of the Alta Lode, which

"I think can be had for $1,500, I wish you would let me

"know. Sometime ao;o I bou<yht one half of it. It cost him

" $2000.00 thousand, he is not a miner the ground is softer

"formation than where I am running our tunnel and can be

" worked verv easilv, its sloping toward the creek and adjoin-

" ing so the ores can be all run from it and all concentrated
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" through our concentrator. It slopes north to our south Hne

" of the Alta while our ground slopes south so sloping to-

" gether its cheap I think, two large veins run lengthwise

" through it east and west, same course as ours and please let

" me know from now until spring is the time to pick up

" property cheap, if you think a sale can be effected I will

" send you a copy or a plat of it as it lays adjoining our

" grounds the i\lta lode claim, then any one can come out or I

" will get a deed of it in the bank and the exchange can be

" made either way, and I will get it cheap as any price can be

"had for it."

In this letter the defendant says he " thinks it can be got

for $1500.00," but he also says that it is a good claim and

cost the owner $2,000. There is no proposition that he can or

will buy it for $1500.00. All that he really promises is that

he will "get it cheap as any price can be had for it." To

this letter the appellant says he answered making inquiries

about the claim.

No other letter passes till March 7, 1888, when appellee

wrote, inter alia : "I think you will do well to secure the

interest I spoke of joining the Alta." On the 15th of the

same month the appellant wrote: " Now^ about the claim

" adjoining the Alta. I zvant to go in xvith yoii. Could the

" interest be bought for $1000.00. Friend Whitney will be

" out to see you soon, I think. We could work the claim

" after the Monitor was well under way; I suppose you would
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"be in no hurry to develop that claim till after the tunnel was

" complete."

Here is a positive declaration of the appellant that he

wanted to ^o in with the appellee in purchasing the claim

adjoining the Alta, and making some inquiries as to what

price could be secured, and the method of working the same.

There is no limitation of price to be paid, only asking if it is

possible to secure it for $1000; but at the same time assuring

the appellee that he wants to buy the interest and go in with

the appellee.

Again on March 26th, only eleven days later, he writes,

among other things, as follows: "If you should get the claim

" adjoining the Alta all right, there is no hurry, as we could

" not work it for some time to come. I suppose we could

" sink a shaft on it to pay ore for about $2000.00, and if we

" got the ore it would pay us well if the ore was rich enough,

" as transportation is so close at hand it would not cost us

"much to get the ore to the mill." In this the appellant says

directly and positively, "if you get the claim adjoining the

Alta all right." He had never as yet been informed as to the

exact price it could be bought for. He was told it cost the

owner $2000.00, but Switzer, the appellee, thought it could be

gotten for $1500.00; and after writing to the appellee in a

former letter that he, the appellant, wanted to buy the inter-

est and go in with the appellee he here writes that "if he

should get the claim adjoining the Alta all right." Is there

any limitation as to price given to Switzer, and is he not told
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that his purchase would be 'v?// n'o'/it P''"' The appellee is both

authorized to act for appellant, and is left unlimited and unin-

structed as to the price to pay. Appellant seems to have

relied upon the assurance of appellee that he would get it as

cheap as possible.

x\gain on April 5th, 18S8, the appellant writes to appellee

(See page 52 of trans.,) and closes his letter with this in-

quiry: "How about the claim adjoining the Alta claim?

Can vou secure the one-half vou spoke of? Let me hear

from you soon as practicable.'' Here is shown an anxiety on

the part of appellant to secure the one-half interest in the

claim, and no limitation as to price is placed upon the appellee.

Now what is the next step in these negotiations? In the

next letter of Switzer to Wenham, dated April 13th, 18S8,

(page 51 of record), appellee says: "And in relation to the

" interest in the claim adjoining the Alta, it can't be had for less

"than about $1500 dollars if it can be bought for any price

" but I shall know in about 20 days and I will write you as

" soon as I can o-et to know what I can let vou have it for.

" He mav get excited and ask more. * * * One thing

" more if vou conclude to take the interest you better send

" $1500.00 dollars to the First National Bank of Butte as if

" vou wait it mav slip in other hands. I am good for all

" you send me.''

On the 23d of April, 1888, appellant writes to appellee

(see page 52 printed record) as follows:
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"Dear Sir: Yours of the 13th at hand and contents

" noted. According to your wishes I enclose you $500 pay-

" able to your order. This is a New York draft and is as

" good as gold at the First National Bank in your city; in fact

" the Banks prefer drafts to currency. Now if you go quietly

" to work and not let the party who wants to sell get excited,

" when he agrees to sell, give him the $500, to bind the bar-

"gain, and you can telegraph me for the other $1000 which

" I will send immediately on receipt of notice, and if you can't

" buy all of his interest buy half of it." * * * * In

" regard to the claim next the Alta please keep it confidential

" until something is done; and by the way what is the name

" of the claim?"

Here is a portion of the money forwarded to Switzer,

with instructions how to proceed to purchase the property,

and a promise to remit the balance if bargain is made, and

positive instructions to buy the interest, and if unable to get

all of it to gxt oiic-Jialf of the interest. Is there an}- doubt of

the willingness and desire of the appellant to procure this

property? It may be and perhaps is true that appellant de-

sired to purchase as cheap as possible, but he seems to trust

that matter to the judgement of Switzer, who was on the

ground and familiar with the property.

So far there is nothing in all this correspondence that

could be distorted into the idea that Switzer was limited to

$1500 as the price to be paid for the half intertest in the

claim. Let us follow it to the conclusion. On April 2Sth,
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i888, Svvitzer writes to Wenham as follows: (See record,

p. 53,) "Mv Dear Sir—Yours of 23rcl, 88, is received with

" one check,of $500 dollars on the First National Bank of

" Cleveland, Ohio, the mining lode claim is known as the

" Ontario or Burner Lode mining claim. Soon as 1 can hear

" from the part}^ the matter will be concluded; the money is

" in Bank."

Here no complaint or objection is made on the part of

appellee that $500 instead of $1,500 had been sent. He

agrees and -promises to conclude the purchase as soon as he can

hear from the party or ozvner. The fact that onh^ $500 was

sent made no material difference. The appellee said he un-

derstood appellant was a monied man (see page 36 of record.)

For this reason we presume the appellee found no fault, and

was willing to make the purchase and rely on the appellant to

pay the balance of the price, whatever it might be.

On the 5th of June, 1888, the appellee wrote to the ap-

pellant (see p. 54 record )

:

"In relation to the Burner mining propert}^ I have got it

"all and paid for it, and surveyed it for patent but am doing

"$ioo worth of work so as to have over $600 worth of work

"which will be a necessary improvement. I am sure of two

"veins on the ground. But it cost more than $1,500. It all

"cost me about $4,000 all told, but I was determined to have

"it if it cost more. It will pay to hold when patented.

"Property is rising in Park Canyon. Under the circumstan-
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" ces I had to take a deed in my own name, and of course had

" to pa}' for it on deliv^ery of the deed, and came near

" losing it at that; others would take it at higher figures.

"Now, friend A. A. Wenham, send me $1,500, and I will

" make you a deed of one undivided one-half of the entire

"Burner property free of all work exxepting the one hundred

"which I am now doing, which work will be over $600—suf-

"ficient to get the patent; then you will have to stand one-

"half the expenses of the patent which only is the regular

"prices in this district and territory. As I have received $500

" of vou, so the balance, $1,500, will make the purchase mone}'

"of your part $2,000. I will (write) you more in detail next

"letter."

In this letter the appellee discloses all through it the fact

of his agency, and acknowledges that the $500, theretofore

received, by him from the appellant, had been applied toward

the payment of the purchase price of the half interest bought

for the appellant. Herein he also discloses the full cost as

being $2,000.00, and promises to make a deed on receipt of

the balance, $1,500. Nor does the appellant indicate any

time within which the money advanced by him should be re-

paid by the appellant. This is the last letter written until

April 6, 1889. It is true the appellant says he wrote ratifying

the action of the appellee in the purchase, and asking for plat

and description of the property, and asking the full amount of

balance due, including assessment work and cost of procuring

patent; and the defendant testifies to writing a letter stating
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the monev must be paid in thirty days. These two letters, if

written were not received by either party. According to the

evidence and considering the manner of defendant's testimony

on this point it is doubtful if he ever wrote such a letter, and

it is certain that the appellant never received it, for his refusal

to send the monev in thirty days if he had received such

notice would be wholly inconsistent with his previous conduct

and anxietv to purchase the property, especially as he had

advanced alreadv $500 and balance was only $1500. So we

can confidently dismiss this point with the statement that the

defendant never wrote demanding the money in thirtv days,

and that the finding of the Court that the plaintiff or appellant

was not bound to take the property at the price of two thou-

sand dollars is erroneous, and is not supported by the weight

of evidence and is against the law as correctly applied to the

facts. The principal is always bound bv the acts of his agent

when his acts are within the scope of his authority, whether

the agent be general or special.

Pomeroy's Equity Jurisprudence, Vol. 2, Sec. 959.

Kent's Com., Vol. 2, side page 614, et seq.

Story on Agency, Sees. 170 and 373.

Am. and Eng. Cy. of Law, Vol. 1, page 428.

Muller vs. Pondix, 55 N. Y., 340-1.

Travis on the Law of Sales, Vol. 1, pp. 591-2.

Law vs. Cross, 1 Black, 533-6, U. S.

Hoyt vs. Thompson, 19 N. Y., 218.

The fact that the appellant was informed by the letter of

June 5th, 1888, written by the appellee, and giving in full
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detail the purchase he had made and the price paid for the

property, and that after being thus informed of the transac-

tion, he remained silent knowing that defendant had paid two

thousand dollars for the property, and that he did not imme-

diately repudiate the acts of defendant in making the pur-

chase, bound him to take the property- at the price paid by

the appellee or defendant. On this point the Supreme Court

of the United States in Law vs. Cross, i Black 533, says :

" When informed by his agent of what he had done, if the

" principal did not choose to affirm the act, it was his dut}- to

" give immediate information of his repudiation. He cannot,

" by holding his peace and apparent acquiescence, have the

"benefit of the contract if it should afterwards turn out to be

" profitable, and retain a right to repudiate if otherwise. The

" principal must therefore, when informed, reject within a rea-

" sonable time, or be deemed to adopt by acquiescence. The

" rule is said to be a stringent one upon the principal in such

" cases, where with a full knowledge of the acts of the agent,

" he receives a benerit from them, and fails to repudiate the

" acts."

This rule of law is almost universal, and the citation of a

few authorities, in addition to the above, we deem sufficient to

sustain the position.

Field vs. Farrington, 10 Wallace, 141.

Southern Life Insurance Co. vs. McCain, 96 U. S., 84.

Travis on Sales and Collateral Subjects, Vol. 1, p. 626.

Hoyt vs. Thompson, 19 N. Y., 218.
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Metcalf vs. Williams, 144 Mass., 452.

Foster vs. Rockwell, 104 Mass., 171-2.

Matthews vs. Fuller, 123 Mass., 446.

Lorie vs. North Chicago City Ry. Co., 32 Fed., 270,

Sherwood vs. Sissa, 5 Nev. 352.

Among other things the Court found that the appellant

waited too long after knowledge of the purchase before rati-

fying the action of appellee and tendering the balance of the

purchase money, and that there never was a ratification of the

action of the defendant or appellee in making the purchase at

the price of two thousand dollars. These conclusions of the

Court are assigned as error in Assignments Nos. V. and VIII.

and in the exceptions taken on the trial. These propositions

have been more or less discussed in the preceding part of this

argument, wherein we have sought to show that the plaintiff

or appellant by his letters of instruction to the appellee, and

by his silence in not repudiating the action of the defendant,

bound himself to take the property and pay therefor the price

paid by his agent.

In this case it is shown that the appellant as early as

April, i888, and before the interest in the Burner Lode was

bought (See trans., p. 52), sent $500 to the defendant to be

applied toward the purchase of the identical property, with

instructions as to the method of proceeding. This money

was received, and when the purchase was made the same was

used b}- the defendant in part pa3'ment for the property. The

residue of the purchase price was furnished by the defendant
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out of his own funds. (See record, pp. 54-55.) This

the appellee had a right to do, if he saw tit to advance the

necessary funds; and he could look to his principal to he re-

imbursed, with interest on the sum adv^anced; and his meas-

ure of damages in such cases is the sum advanced, with law-

ful interest, and his commissions, if an}"; but in the present

case there is no claim for commission, nor was the payment

of commission for services considered or contemplated by

either party. Therefore the only claim which the appellee

could lawfully assert against the appellent on account of the

transaction is the repa3ment of this sum with legal interest.

Story on Agency, Sec. 74, note.

Story on Agency, Sees. 335-338.

Meech vs. Smith, 7 Wend., 315.

Wharton on Agency and Agents, Chap, 5, Sec. 316.

Kent's Com., Vol.Jp|^ side pp. 634.

Gillett vs. VanRensellaer, 15 N. Y., 399.

Sedgwick on Damages, 8th Ed. Vol. 1., Sec. 304.

Hidden vs. Jordan, 21 Cal., 93.

Green vs. Clark, 31 Cal., 591.

Marzion vs. Pioche, 8 Cal., 536.

Believing as we do that it is fully established that where

an agent furnishes money or funds, or a part of the funds

necessary to complete a purchase for the principal that his

only right or claim is for the sum advanced, with interest, and

his charges or commission if any there be, we will pro-

ceed to the consideration of other points and errors relied on.

In the Vlth assignment exception is taken to the finding
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of the Court that the defendant had no authority to pay more

than Hfteen hundred dollars for the half interest in the Burner

lode claim. This question we have already discussed and quoted

from the several letters, showing conclusively as we claim

that there was no limitation on the appellee as to the price to

be paid. In fact he was permitted largely to use his own dis-

cretion in the pui chase, and having done so the appellant would

be bound b}- the contract, even if he should try to avoid it, but

in this case the appellant is not now and never has expressed

any desire or shown any disposition to repudiate the action of

the appellee in making the purchase. On the other hand the

appellant is seeking in this case to compel the defendant or

agent to comply with his own contract, and make a deed for

the interest bought by the appellee for the use of the appel-

lant. All of the purchase money expended by the defendant,

together with legal interest at lo per cent per annum, with

sixty dollars additional, was paid and tendered to the defend-

ant to cover all advances and interest. (See record, pp. 20

and 21, evidence of Stapleton); and in addition to this, one

hundred and fifty dollars was tendered to cover one half of

cost of assessment work and procuring a patent from United

States.

Recurring again to the question of the ratification of the

action of the appellee in paying two thousand dollars, the

Court below uses this language: "As defendant had under-

" taken to act as an agent for plaintiff, he was required to be

"loval to his trust, and not act for himself, but I do not
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"think he was required to wait indefinitely to see whether

"phiintiff would ratify his action in paying two thousand dol-

" lars for the property. Plaintiff should have ratified the ac-

"tion of the defendant within a reasonable time."

This lancruafje and the result reached bv the Court is

excepted to and assigned as error in assignments Nos. VIII.,

XI. and XII. Here the Court falls into the unaccountable

error of supposing or assuming that after the plaintiff had

been fullv notified bv his a<rent of what he had done in rela-

tion to the purchase of the property, and the price paid, that

in order to confirm the acts of his agent it was necessary to

give notice of his acquiescence in the terms of the transaction,

when the law is directh- contrary to this position: the true rule

being that when an agent exceeds his authority or acts con-

trary to instructions or different from the usual custom or

what might be expected under the known circumstances, if he

notified his principal in full of all his actions, unless the prin-

cipal immediately repudiates the same, he is deemed to have

fullv concurred in and ratified such act of his agent by his

silence. (See authorities cited supra.) Plaintiff did not wait

ten months to ratifv the conduct of the defendant. The very

fact that he did not at once repudiate the action of Switzer,

upon notice from him of what he had done, was a complete

legal and moral ratification of all the acts of the appellee.

Suppose, for the sake of argument, that the defendant, Switzer,

after having paid two thousand dollars for the property, and

having written the letter which he did write on June 5th, 1888,
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and receiving no answer from the plaintiff, should bring his ac-

tion to recover $1,500, advanced by him on account of the plain-

tiff in this purchase, with interest thereon, and tender or offer to

convey one-half the Burner Lode to Wenham, is tiicre a Court

of Equit}- in the United States that would not grant him relief

instanter upon the facts as disclosed in this case ? We think

not. His rights and equities would be too clear to admit of

doubt. Every jurist in the country would decide that Wen-

ham's silence was a ratification of the actions of Switzer.

How then can it be said that Wenham waited too long,

or an unreasonable time to ratify. It might pertineth'

be said that he had waited too long or an unreason-

able time to repudiate. The maxim, qui tacet cousen-

tirc vidctu?', or this

—

''A man xuho docs not speak zvhcn he

oiiglit shall iiof be heard zvhen he desires to speak,'''' would apply

to such a case with full force. Plaintiff's silence is reofarded

as a perfect ratification of the actions of Switzer, and in find-

ing there was no ratification by Wenham of the purchase as

consummated by defendant, the Court committed an error of

law from which appellant asks to be relieved.

The learned Judge also made another finding and deci-

sion subject to a legal criticism, which we claim ought to en-

title the appellant to a judgment on the facts. It is shown in

appellee's letter of June 5th, 1888, that he used $500 of the

appellant's money and fifteen hundred dollars of his own funds

in paying for the half interest in the mine. The Court says

as follows: "It appears to me the delav of about ten months
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" in ratifying the action of defendant by plaintiff as he should

"have done by paying to defendant the money he had ex-

"pended, was unreasonable, and that dcfoidaiil had tJic right

"to maintain that plaintiff had left him to shoulder the respon-

"sibility he had assumed, and to treat the purchase as his own.''''

Here as before the Court assumes there was no ratifica-

tion or responsibility assumed by the silence of the plaintiff,

whereas we have fully shown that silence was one of the very

best ways of ratifying defendant's actions. But this is not the

worst feature; the Court says: " The defendant had the right

" to maintain that plaintiff had left him to shoulder the respon-

" sibility he had assumed and to treat the purchase as his own.''''

This doctrine announced by the Court, if adopted, would lead

to much fraud and confusion, and the rights of parties as prin-

cipal or agent could and most frequently would be decided

bv the whims and caprices of human nature. The relation of

the agent to the principal is not unlike the position of trustee

and ces ttie que trust., and where real estate or lands has been

purchased by the agent for the principal with funds partly

furnished by his principal and the residue advanced by the

agent, and the agent takes the title to such lands in his own

name, he holds such title in trust for his beneficiar}-, nor can

he at his own instance, without notice to the principal, re-

nounce his agency or trust and treat the purchase as one

originally made for himself. In such cases the utmost good

faith and loyalty to the interest of the principal must be
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shown. And the agent or trustee cannot betray his trust and

take advantage of his position.

Heldman vs, Mesmer, 75 Cal., 170.

Walton vs. Karnes, 67 Cal., 257.

Royd vs. McLean, 1 John. Chan., 582.

Story's Equity Jurisprudence, Vol. 2, Sec. 1201.

Boskowitz vs. Davis, 12 Nev., 457-8.

Hardenbergh vs. Bacon, 33 Cal., 356.

Rubido^x vs. Parks, 48 Cal., 215,

Rothwell vs. Dewees, 2 Black, 613, U. S.

Massie vs, Watts, 6 Cranch, 148.

Button vs. Winner, 52 N. Y., 319.

Story on Agency, Sec. 207.

The agent stands in the relation of a trustee, and if such

relation is once established it continues as long as he has pos-

session or control of the particular property about which the

trust arose. The agent may have a lien on the property or

estate in his name or possession for the advancements made,

but he cannot violate his trust and assume to act for himself,

though he might offer to return the principal's funds used in

making the purchase. The principal is entitled to all the

benefits accruing by reason of any transaction of his agent,

and the agent must always account to the principal for prop-

erty purchased in his behalf. Nor can he appropriate his

principal's propert}-, or sell the same at his own instance to

secure advances made by him, without first demanding the

same of his principal, except in matters governed by custom

or law merchant.
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in the case at bar, although the defendant, Svvitzer, ad-

vanced a portion of the money to buy the one-half of the

Burner Lode Claim in June, iS88, he never demanded the

same nor complained of the non-payment for one whole 3'ear.

No letter or correspondence passed between the parties, //ia/

is proven by a bare preponderance of the evidence, until April

6th. 1889, when plaintiff wrote making inquiry why he had

not heard from defendant and enclosing one thousand dollars to

the appellee. (See record, p. 55). This letter was received by

the defendant at Butte City, Montana, it is to be presumed, in

the usual time of transmitting a letter from Cleveland, Ohio,

to Butte, Montana, and yet it remains unanswered until May

30th, 1889, or nearly two months after its receipt, and in all

this dreary silence from June 5th, 188S, to Mav 30th, 1889,

the defendant had not demanded the amount advanced by

him, nor had he offered to return the five hundred dollars ad-

vanced by Wenham and used by the defendant in purchasing

this property. And in his letter of Mav 30th, 1889, he does

not intimate that he had notified Wenham that the money

must be paid in thirty davs. Such conduct is inexplicable

with the statement that he wrote stating the money advanced

bv him must be returned within thirtv days. Even after

receiving the one thousand dollars, inclosed in letter of April

6th, 1889, it seems to have taken nearly two months for the

defendant to make up his mind to violate his contract. But

as he testified in his cross-examination that property was

rising in Park Canvon (See printed record, p. 40) we pre-
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sume this mav have had something to do with liis final de-

cision not to make the deed, although he denies the soft

impeachment.

There is one other question we simply desire to refer to,

and it is this.—In the bill it is alleged that the contract be-

tween the plaintiff and the defendant was that defendant was

to purchase the Burner Lode Claim; one-half of which claim

was to be bought for the benefit of the plaintiff. There was

a slight variance between this and the proof, as the evidence

tended to show that the defendant had already bought one-

half of the claim for himself, and the real fact is he undertook

to buy the other half for the plaintiff. This variance we do

not deem material or fatal, because the object of the suit is to

recover or compel the defendant to convey one-half of the

mine to the plaintiff, the contract of agency in any event as

between the plaintiff and the defendant effects only one-half

of the Burner Lode Claim, and it was not material whether

the half purchased for the plaintiff was bought by the defend-

ant at the same time he bought one-half for himself, or at a

different time. It did not change his contract to buy one-half

for the plaintiff. One-half of the claim is all that is involved

in this suit, and one-half of the Burner Lode is all that de-

fendant ever agreed to purchase for the plaintiff. It is imma-

terial whether he bought it at the same or at a different time

from his own purchase of one-half, and the evidence, we

contend, differing only in this respect from the bill, is imma-

terial. The defendant was not misled by the bill, nor was
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there any objection or demurrer to the introduction of plain-

tiff's evidence or proof on the trial. It would seem to us that

the failure of the defendant's counsel to object to the evi-

dence, offered by the plaintiff in support of his bill (if there

was any variance at all) would now preclude them from rais-

ing it here for the first time. We do not assume that the

defendant's counsel will refer to or urge this question before

this Court, but as the judge below incidentally refers to this

matter, although not deeming it of sufficient force to base his

opinion on, we have noticed it here.

The defendant made no objection to the contract as

pleaded when he filed his answer in the cause. In fact, in

paragraphs six, seven and eight of his answer, the defendant

affirmatively admits that the contract as pleaded by the plain-

tiff, viz., the purchase of the Burner Lode Claim instead of a

one-half iherftoi, to be the contract made. If the defendant

meant to rely on, or take advantage of the difference between

the contract as plead by the plaintiff, and the reaj^ contract

as understood by the defendant, it was obligator}' on him

to plead the contract as understood by him and offer to per-

form it. This not being done, and no objection being mter-

posed on the trial to the evidence offered by the plaintiff to

support his bill, advantage cannot now be taken of this differ-

ence ; but as the evidence introduced met with all the require-

ments of the prayer of the complaint, and the specific per-

formance demanded and prayed for could be performed by

the defendant, according to the proof offered, there was no
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material variance between the facts as alleged in the bill and

the evidence offered to support it.

Mortimer vs. Orchard, 2 Ves. Jr., 245.

London & Birmingham Railway Co., vs. Winter, Cr. &
Phill., 57.

Smith vs. Wheatcraft, 9 Ch. D., 223.

Meaks Van Santvoord's Pleadings, pp. 832-838-9.

Crawford vs. The William Penn, 3 Wash. C. C, 484.

Meaks Van Santvoord's Pleadings, p. 845.

Story's Equity Pleadings, Sec. 394 (Note A.)

In the case of Crazuford vs. The William Penn, supra,

the Court laid down this rule in determining the matter of

variance between the allegations in the bill and the evidence

introduced: "If either party mistakes in setting out his cause

"of action, and yet not so as to mislead the other pa^-ty, the

" Court will notwithstanding proceed to make a decree disre-

"garding the variance between the pleadings and the proof."

In the case at bar there is no claim that the appellee was

in any manner misled by the case as stated in the bill. There

was no material variance to mislead, nor was objection made

to the proof offered. This must have been done on the trial

to avail here.

Maxwell on Pleadings, p. 571.

Bell vs. Knowles, 45 Cal., 193.

Tyng vs. Co. Warehouse Co., 58 N. Y., 308.

Chamblee vs. McKenzie, 31 Ark., 155.

Nelson vs. Thompson, 23 Minn., 508.

Believing that every possible objection to the case, as
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made out by the plaintiff on the trial, has been covered by us

in this, our brief, we ask that the judgment of the Court be-

low be reversed, and a decree for the plaintiff be ordered in

accordance with the prayer of the bill.

ROBT. B. SMITH,

Solicitor and Attorney/o?' Appellant.
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STATEMENT OF THE CASE.

Brief of Counsel for Appellant is erroneous, both in omis-

sion and statement, in its presentation of the facts out of which

this litigation has arisen. These errors are material and are:

First: In omitting to state that when Appellee (Defend-

ant below) began the correspondence in this case by his letter
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of October 2d, 1887, addressed to the Appellant (Plaintiff

below) he, said Defendant, was already the owner of a half

interest in the claim in controversy, and the possibility of his

(Defendant's) being able to purchase the other one-half of

said claim for Plaintiff, or for any friend of Plaintiff's, and for

the sum of 1^1,500, was all that there was in the offer of the

Defendant upon which this suit is founded.

Second: The final purchase of the second half of the

claim in controversy was not (as counsel for Appellant states)

the result of the correspondence between Plaintiff and De-

fendant, but was the accomplishment of Defendant's constant

purpose—antedating even the beginning of his correspond-

ence with Plaintiff—"to buy the ground whether he (Plaintiff

below) took an interest or not." (See page 40 of Tran-

script.) With these amendments we accept Appt^llant's

statement of the case.

ARGUMENT.

Appellant's first and second specifications of error are, by

his own acknowledgement, untenable ns grounds for reversal

of the decision appealed from, the matter of allowing leading

questions to be asked (especially in equity proceedings) being

largely within the discretion of the Court.

Rice on Evidence, /, Section 284.

In this case, however, the Court below ignored all the testi-

mony elicited by such leading questions, using this language

regarding the alleged letters, to which alone such questions

referred: "But whether he wrote such letters or not," etc.

This statement in the decision appealed from also directly

contradicts the allegation of Appellant's seventh specification

of error.



There remain, therefore, twelve specifications of error (out

of the fifteen assigned in the decision below) for our consider-

ation, and these, originating from the erroneous the-

ory of Appellant that the transaction in question was a con-

tract creating an aocncy, may all be considered at once by

answering the sixth and last in the series of questions which

Appellant states to be involved in this controversy, that being

in point of fact first in importance, and comprehensive of all

the others.

"Ought a specific performance be decreed?" asks Appel-

lant's Counsel of this Court, ^nd we are not venturing to put

words in the mouth of the Court when we replv, "Certainly

not, if no contract, either executed or executorv, existed be-

tween these litigants at the time oE the filing of the Plaintiff's

bill in the Court below." "^.r m/do facto non oritur action

Not every agreement is a contract, and to the creation of

everv legal contract, three factors, jointly and severally es-

sential to such legality, must be contributed. "First, the recip-

rocal or mutual assent of two or more persons; Second, a

good and valid consideration; and Third, something to be done

or omitted which is the object of the contract."

Ch/'ttv on Contracts^ Vol. i, fagx 1 1.

FiRST: then as to the "reciprocal or mutual assent"' of the

parties to this suit, which assent must be either clearlv ex-

pressed or, by implication, must be plainly deducible from

their correspondence.

The initial step in the transaction now in dispute is the

proposition found in Defendant's letter to Plaintiff, dated

October 2, 1887, as follows:
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"Mr. Wenham, if you have a friend who desires half of a

good claim lying alongside the Alta Lode, which I think can

be got for $1,500, I wish you would let me know. Some

time ago I bought one-half of it. It cost him $2,000. If

you think a sale can be effected I will send you a copy or a

plat of it, as it lays adjoining our ground, the Alta Lode claim,

then you can come out or I will get a deed of it in the bank

and the exchange can be made either way, and I will get it

cheap, as any price can be had for it." (See exhibit 3,

pages 47 and 48 of Transcript.)

That offer, and that ofier alone, is alleged in the bill initiating

this suit, as the origin of the contract of which Plaintiff demands

specific performance. It appears, however, from the record

that in a letter dated March 7th, 1888, Defendant wrote to

Plaintiff, and (apparently alluding to his former letter of Octo-

ber 2d, 1887) said: "I think you will do well to secure the

interest I spoke of, adjoining the Alta claim." (See exhibit

4, page 49, Transcript.) To that letter Plaintiff replied un-

der date of March 15, 1888, and (in regard to the mining

claim now in controversy) wrote: "Now, about the claim

adjoining the Alta. / wafit to i(o in zvtth you. Could the in-

terest be bought for $1,000?"" (See exhibit 5, page 49 of

Transcript.) And again, under date of March 26th, 1888,

Plaintiff wrote to Defendant, and regarding this c'aim said: ''If

you should gxt the claim adjoining the Alta, all right; there is no

hurry. We could not -work itfor some time to come.'''' (See ex-

hibit 6, page 50 of Transcript.) In reply to this letter of

Plaintiff's, Defendant wrote, under date of April 13th, 1888,

as follows: "And in relation to the interest nearest the Alta,

it can't be had for less than about $1,500, //";V can be boiig-ht at

any price, but I shall know in about twenty days, and / will

write you as soon as J can g'ct to know what I can let you have
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it Jor. He may get excited and ask more," a.id by way of

postscript to the same letter Defendant adds; "One thing

more, if you conclude to take the interest you had better send

$1,500 to the First National Bank or Butte, as if you wait,

it may slip in other hands." (See exhibit 7, page 51 Tran-

script.) This letter seems to have been intended also

as a reply to a letter from Plaintiff, dated April 5th, 1888,

in which he (Plaintiff) asks: "How about the claim ad-

joining the Alta claim. Can you secure the half j^ou

spoke of? Let me hear from you as soon as practicable."

(See exhibit 8, page 52 Transcript.) Under date of

April 23d, 1888, Plaintiff wrote to Defendant as follows:

"Yours of the 13th at hand and contents noted. According to

your wishes. 1 enclose you ^Soo^ payable to your order. This

is a New York draft and is as good as gold in the First Na-

tional Bank in your city. In fact, the banks prefer drafts to

currenc}-. Now if you go quietly to work, and not let the

parlies who want to sell get excited, when he agrees to sell

give him the $500 to bind the bargain, and you can telegraph

me for the other Si^000,'which I will send immediately on re-

ceipt f the notice, and if you can't buy all of his interest buy

one-half of it. * * * * In regard to the claim next to

the Alta, please keep it confidential until something is done;

and by the way, what is the name of the claim? Please an-

swer as soon as possible, that I may know you have received

the money." And in a postsci-ipt to this letter Plaintiff adds:

"If you did not want to use the money imme-

diately you could make a special deposit in the bank until you

needed it." (See exhibit 9, page 52 . Transcript.) April

28th, 1888, Defendant replied to Plaintiff's letter of

April 23d 1888, and regarding the claim in contro-

versy wrote as follows: "Yours of the 23d, '88, is received,



with one check for $500 on the First National Bank of

Cleveland, Ohio. The mining lode claim is known as the

'Ontario' or 'Burner Lode Claim.' Soon as I can hear from

the parties the matter will be concluded. The money is in

bank." (See exhibit 10, page 53 Transcript.)

Here let us pause to ask, where in these citations from

the record is there the slightest proof discernible, that either

Plaintiff or Defendant knew for what sum the one-half inter-

est in the claim, concerning which they were corresponding,

could be bought? Up to this date we find nothing more cer-

tain upon that point than that Defendant was confident it could

not be hadJor Jess than $1^500. He did not, however, know

that it could be bought for that sum. Is it not, therefore, evi-

dent that (in direct contradiction of the allegations of the

Plaintiff's bill) on or prior to April 13th, 1888, nothing

was done or had been done or written by Plaintiff, in which

the "mutuahty of the assent" essential on his part, to the al-

leged contract, is proven, or from which it could possibly

be inferred? This being true of the Plaintiff, it

must of necessity be equally true of the Defendant,

unless it be the theory of the Plaintiff, that some-

where in the correspondence he clothed the Defendant with

plenary power as the purchase price of the interest in ques-

tion, that is that he employed Defendant to buy for him one-

half the Burner lode claim, giving him carte /)hnichc as to pur-

chase price.

Such a theory, however, is wholly untenable in view of the

correspondence between the parties as a whole, and is flatly

contradicted by Plaintiff's proposition in his letter of April

23rd, 1888, that Defendant .shall buy "one-half" of the half

interest, or an undivided one-quarter interest, if he can not get

the entire one-half interest for $1,500.
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Thus far Defendant had not written "I can buy a one-half

interest in the Burner lode claim for $1,500," or for any other

sum, "shall I buy it for your" No definite sum at which the

one-half interest in question could certainh' be secured being

known at that date, the assent of the Plaintiff to the purchase

of such one-half by Defendant for Plaintiff could not have

been given prior to April 13th, 1888. '-The parties must as-

sent to the same thing in the same sense; the minds of both

must meet as ^o the same thing."

Hartford^ etc., R. R. Co. vs. Jackson^ 6j Amer.

Dec, 177.

Had the Plaintiff, in accordance \^ ith the proposition of the

Defendant as made in the postscript to his (Defendant's) let-

ter of April 13th, made to Defendant a legal tender of $1,500 —

which sum Defendant suggested that Plaintiff had better send

him if he concluded to take an interest in the claim—then the

assent of the Plaintiff, the sine qua 12011 on his part, in the first

essential factor in the alleged contract, might -perhaps be a

legal iijferevcefroni such tender, but when instead of such full

legal tender of $1,500, Plaintiff sent Defendant, under date of

April 23rd, 1888, merely a bank draft for $500, drawn bv the

First National Bank of Cleveland, Ohio, upon some bank in

New York (see exhibit 9 and 10, pages 52 and 53 ot Tran-

script), and instructs Defendant to telegraph him "for the

other $1,000," saying at the same time," "If you can't buv all of

his interest (clearly for $1,500 but no more), buv half of it," it

is as plain as the sun at noonday in a cloudless sky, that at the

date we have reached in our review of the record in this case,

no assent of the Plaintiff had ever been given either posi-

tively or definitely nor even impliedly b\- anv inference how-

ever finely drawn, to a purchase of the interest herein involved

for any greater sum than $1,500.
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Passing now to the second stage in this transaction (for the

negotiations between these parties is clearly separable into

two periods), it appears from the record that some time in

May, 1888, Defendant finally purchased the one-half interest

in dispute in the Burner lode mining claim, but, contrary to

the allegation upon that point in Appellant's brief, without

using in making stick fayment any money helotiging to Plain-

tiff', the $500 sent to Defendant by Plaintiff with the lat-

ter's letter of April 23rd, 1888, being on June 5th, 1888,

(some time after the purchase of the one-half interest in dis-

pute had been completed) still in the bank in the same form

in which it was received, tiiat is, as a draft on a New York

bank drawn by the l^irst National Bank of Cleveland (see

pages 39, 41 and 42, and exhibit 12, page 55 of Transcript).

If, however, defendant had used the $500, then in his hands

but belonging to plaintiff, as part of the purchase price of

the one-half interest in question, he could not thereafter have

maintained an action against Plaintiff to compel him to take

the one-half interest so purchased at any higher figure ihan

$1,500, "A special agent who is employed about one specific

act, or certain specific acts onl}', does not bind his principal

unless his authority be strictly pursued."

Diinlafs Paley on Agency, 201.

June 5th, 1888, Defendant wrote to Plaintiff, and for the

jirst time in the history of this transaction made a definite offer

of the partnership -with phxintif in the Burner lode mining

claim. Ofpartnership we say, and not of agency, the latter be-

ing the erroneous theory upon .which the Defendant in this

case has proceeded from the first, as is clearly shown by the

fact that the bill of complaint herein alleges that a con-

tract was entered into between the parties, wliereby Defend-
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ant agreed to purchase the entire Burner lode mining claim

for the joint benefit of himself and Plaintiff, while the evidence

shows that the Defendant from the very beginning of his

negotiations with Plaintiff and prior thereto owned an undi-

vided one-half interest in the claim.

Now as to this definite offer of Defendant, its nature, its

terms; and whether in this offer, and Plaintiff's action and in-

action thereon, any more than in the first very indefinite prop-

osition and Plaintiff's cunning dallying therewith, there is dis-

closed that "reciprocal and mutual assent of the parties"

without which no contract can be created?

In his letter of June 5th, 1888, Defendant writes as follows:

"In relation to the Burner mining property, / have got it

all and paid /or if, and surveyed for patent, but am doing

$100 worth of work so as to have over $600 worth of work,

which will be a necessary improvement. I am sure of two

veins on the ground, but it cost more than $1,500. It all cost

me about ifl4,ooo, all told, hut 1 was determined to have it if it

cost 7nore. Property is rising- in Park canyon. Under the

circumstances I had to take a deed in my own name, and of

course had to pay for it on delivery of the deed, and came

near losing it at that. Oliiers would take it at higher figures.

Now friend A. A. Weniiini, send me ^/,soo, and I will make

you a deed of an undivided one-half of the entire Burner prop-

erty, free of all work excepting the $J00 which I atn now

doing, which will be over $600, sufficient to get the patent; then

you will have to stand one-half the expenses of the patent,

which only is the regular price in this district and territory.

As I have received $§00 from you, so the balance, $1,500,

will make the purchase money of your part $2,000. I will

you more in detail in my next letter." (See exhibit 12, page

54 Transcript.)
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While this letter is in transit from Butte, Montana, to Cleve-

land, Ohio, a letter from Plaintiff to Defendant, dated June

4th, 1888, was on its way from the latter to the former cit}'.

In that letter Plaintiff refers to the $500 draft sent to Defend-

ant by letter of April 23rd, 1888, as "the $500 I have in your

care," and "the money I have with you," (see ex-

hibit 15, page 57 Transcript) clearly showing that Plain-

tiff did not consider that the remittance made by him on

April 23rd, 1888, to Defendant, was on account of purchase

of the half interest in question zvilhout liviil, as it must neces-

sarily have been to sustain the theory of Appellant's counsel

in this suit, but that the $500, though then in the hands of th^

Defendant, was still the personal property of Plaintiff; merely

a pavment on account "with a string to it," which he could

still dispose of as he chose, and in proof thereof he proposed

in said letter of June 4th, 1888, that the said $500 should be

loaned to one C. C. Frost.

And now we ask when, and how, if at any time, or in any

manner, did Plaintiff accept this first and definite offer of the

Defendant as presented in his letter of June 5th, 1888?

It is not disputed that Plaintiff remained absolutely' silent as

to the acceptance or rejection of said offer until April 6th,

1889, just ten months from the date such offer was made.

What does he then do? Does he write, "Your offer of June

5lh, 1888, to sell me the one-half interest in the Burner lode

claim for $2,000 is received, I accept the offer?" Nothing of

the kind. On the contrary, after so long dela\- he writes

a letter worth}' the diplomatic astuteness of a Talleyrand, the art-

ful duplicity of Rodin, and the alleged crafty ambiguitv of a

Pickwick. A noteworthy letter indeed it is. Noteworth}'

more for what it conceals than for what it states. Mere it is.
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dated April 6lh, 1889: "i\''c>/ having heardfrom yozi since some

time last April or May^ I have felt as though you had neg-

lected my last letter, zvritten some time in the early part of

fane last. However, as you are the senior, I accept the situ-

ation. I enclose check on New York for $1,000. Please

let me know liow much you figured to be the balance. You
now have fifteen hundred ($1,500) dollars in total from me.

/ /lave thought it quite strange tJiat 1 hat'e not heard from you.

Howt'ver, I supposed that you would write when you were

ready, but as it was a matter of business, I thought it my duty

to write to \ou now, as time luas draiuing close. 1 hope you

enjoy good health and that your tunnel is progressing as well

as could be expected. 1 hope some day you may reap a rich

harvest out of your enterprises. Still such enterprises and

their results, are only temporary, we cannot take the results

of our material labors with us, but our spiritual labor's develop-

ment we carry with us into ai indefinite eternity." (See ex-

hibit 13, page 55 of Transcript.)

The very first statement is directly contradicted bv the

record, and Plaintiff's attempted explanation of that contradic-

tion (see pages 30 and 31, Transcript) cannot satisfy this

Couit, any more than it did the Court beIow% however satisfac-

tory it may have been to the witness. Yet it is this letter that

Appellant's Counsel holds up before this Court and unblush-

ingly says: "The Court (below) erred in finding that there

never was a ratification of the action of the Defendant in pur-

chasing the half interest in the Burner lode claim for $2,000."

(See eighth specification of error.) It is this letter that is

claimed as evidence proving the absent of the Plaintiff to the

proposition of the Defendant by letter of June 5th, 1888, and

yet it opens with an indirect and specious denial of the receipt
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of the very proposition it is claimed to accept. A most evi-

dent srtppressw vert ihe legal equivalent of a sng-oestio falsi.

With Defendant's letter ofJune 5th in his possession, in which

he had been clearly and definitely advised that Defendant had

been "obhged" to take a deed to himself for the half interest in

the Burner lode claim, about which he had therefore been

corresponding, "obliged," Defendant says, because, as

he testifies, "I had no money of his (Plaintiff's) that

I could use (See page 39 of Transcript); but that

Defendant was wiUing to sell to him (not purchase

for him) a one-half interest, (of which he, Defendant, was

sole owner,) for the sum of $2,000, and to allow him

credit on that price for the $500, which PlainlilT had the very

day before written of to Defendant as "the money I have with

you," Defendant saying further that, upon receipt of $1,500

more he would deed to the Plaintiff an undivided one-half inter-

est in the Burner lode claim; with such a definite and distinct

offer as that in his possession, and after retaining it for nearly

ten months he writes under date of April 6th, 1889, and

denies, with words most cunningly and carejully chosen, the

receipt of any such ofer, at the same time expressly referring

to his own letter of June 4th, 1888, which it now appears

crossed in the mails Defendant's letter of June 5th, 1888. It

would not do at th;it late date, (if it had been a fact that Plain-

tiff had heard nothing from Defendant about this matter from

April or May of 1888, when the extreme known limit of the

purchase price of this interest had been $1,500 until April

6th, 1889,) to send defendant $1,000, and at the same time to

couple with an indirect denial of the receipt of the Defend-

ant's letter stating that he must pay $2,000 for the one-half

interest, the deceptive inquiry, "Please let me know what you

figured the balance to be." Figured the balance to be.^
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Where had there been in the correspondence up to May,

1888, any indication of any balance figured or not figured

over $1,500?

But we have not yet a complete analysis of this most adroit

composition of the Plaintiff's. He is not content with the

statement in the first clause of his letter, which is contradicted

by the record, but he reiterates his denial of any correspond-

ence about this claim passing between himself and Plaintiff

between May, 1888, and April, 1889. He says: "I have

thought it quite strange that I had not heard from you."

Note that that statement was written after, as Plaintiff

'Hhoiighr (when before the Court below), he had specifically

answered the very letter that he now so cunningly denies the

existence of. If the assent absolutely essential, on the part of

the Plaintiff, to any proposition made by Defendant, anywhere,

or at an}' time in the history of this transaction, to purchase

or sell for or to Plaintiff a one-half interest in this Burner lode

claim, really exists in this remarkable epistle of April 6th,

1889; this collection of "cunningly devised fables," then such

assent was certainly written with invisible ink, and only

through the medium of a glass having the power of the famous

"peep-stone" that the Angel Moroni gave to Joseph Smith,

and with that glass in the hands of the Plaintiff, can such as-

sent be deciphered?

But that there may not be the shadow of a doubt as to

Plaintiff's dehberate purpose to ignore Defendant's candid

and definite offer of June 5th, 1888, until from some source

(possibly from his friend Pomeroy, who was, as the record

shows, a mutual acquaintance of the parties in this suit), he

found out that he might, even after a silence of ten

months, be able to secure an interest in this claim
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{if he could only make the Plaintiff believe that he was

under some legal obligations to deed him such interest), he writes

under date of May 20lh, 1889, as follows: "On April 6lh I

sent you, by registered letter, $1,000, to apply on my one-half

of the Burner lode claim, together with the $500 I advanced

you some time ago. Please let me know if you received the

draft all right, and the amount due yon still, and I will remit

you so 3^ou can mail me deed of same. Please let me hear as

soon as possible so I rnay know that the draft ar-

rived safely." (See exhibit 16, page 58 Transcript.)

Still no reference whatever to the letter at that very time in

his possession, and bv which for the first time in this transaction

(then of more than eighteen months duration) he was advised

as to the exact amount he must pay to secure the disputed

one-half interest in the Burner lode claim.

To all these artful dodgings, this Machiavellian duplicity,

the Defendant finally, in a most business-like way, and with a

candor refreshingly in contrast with the cunning of Plaintiff,

replies under date of May 30, 18S9, "I can't make you a deed

to or in the Burner ground," (see exhibit 14, page 56 of

Transcript) and he might very pertinently have added, "you

have over reached yourself, Mr. Wenham, you are 'hoist with

vour own petard.'
"

It is this very natural and reasonable treatment b}- the De-

fendant of the Plaintiff's inaction and deceit in regard to De-

fendant's letter of June 5th, 1888, that Appellant's Counsel

says, "Every jurist in the country would decide was a ratifi-

cation of the actions of the Defendant." We are fain to be-

lieve that from his list of "every jurist in the country" he

must except this Court, as the Court below ventured to ex-

cept itself.
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SECONDLY, and very briefly: To the creation of a con-

tract there must be contributed "a frood and valid considera-

tion." Upon this point the conduct of this case on the part of

the Plaintiff has been most noticeable, for never in oral ar<ru-

gument and nowhere in bric^f of Appellant's Counsel is the word

"consideration," as definitive of an essential factor in a con-

tract to be found. In his brief no argument whatever is ad-

vanced in support of this third specification of error, to- wit:

"Tne Court erred in deciding that the offer of defendant to

to purchase for the Plaintiff a one-half interest in the Burner

lode raining claim was a voluntarv offer and not bindinir on

Defendant," and it is much to the credit of Counsel's

learning in elementary principles of law that he omitted

that specification entirely from /us brief, it not even being

found under the head of "Errata," although such omission

may indicate forgetfuiness of rules of practice.

Appellant answers only with a silence of the Sphynx to the

query, "Where, in this entire transaction, was there any sug-

gestion even of any consideration whatever, as moving from

Plaintiff to Defendant?"

Upon this point, however, m.ost vital of all to the support

of Plaintiff's contention, the Court below said: "This was a

voluntary undertaking and it does not appear that Plaintiff was

to pay anything or Defendant to ask anything for this service.

Where, then, we ask, is the contract pleaded in the bill? It

has existence only in the Incus a non lucendo theory, and upon

that theory the Court will judge it.

To argue the proposition that there can be a contract in

contemplation of law without a consideration of some
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kind, or that a court of equity will decree specific perform-

ance of an agreement when no consideration exists, would be

to subject Appellee to the rebuke administered to Bro. Jones

by Chief Justice Marshal: "Bro. Jones there are some things

that a United States Court sitting in equity may hd presumed

to know," but we contend that the decision of the Court below

must be affirmed upon the following propositions and the pre-

cedents supporting the same:

"An acceptance to be binding must be distinct, urtcondi-

tional, and not vary the terms of the offer and be communi-

cated to the other party without unreasonable delay."

Walerman on Specific Performance^ 174, and cases

cited.

"There must be mutuahty as to obligation and remedy."

Id. 261 and cases cited.

"A contract is complete when the answer containing the

acceptance of a distinct proposition is despatched by mail, if

it be done, with due dihgence after the receipt of the letter

containing the proposal and before any intimation is received

that the offer is withdrawn."

Id. lyg and cases cited.

"Contracts which are voluntary, or where there is no con-

sideration on the part of him who seeks performance will not

be specificall}' enforced though under seal."

Id. 247 and cases cited.

"The Court will refuse specific performance of a voluntary
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or gratuitous contract or a covenant tha is not supported b\^

a valid legal consideration."

Lawson Rights^ Remedies and Practice^ 5, 4270.

In re Wehh^ ^p California^ 541.

Hickman vs. Grimes, 10 Amer. Dec., 714-

Btiford''s Heirs vs. McKee., i Dana, loj.

Black et al. vs. Cord, Hai-ris & Gill, 2, 100.

Adams on Equity, 207.

Short vs. Price, 17 Tex., jg7.

Express -Co. vs. R, R. Co., p Otto, ip/.

AARON H. NELSON,

Attorney for Appellee.
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UNITED STATES OF AMERICA—ss.

The President of the United States of America ; to the fudges of the

Circuit Court of the United States, for the Ainth Circuit,

District of Montana—Greeting :

Because in the record and proceedings, and also in the rendi-

tion of the Judgment of a plea which is in the said Circuit Court,

before you, between Northern Pacific Raih-oad Company, Plaintiff,

and Maria Amacker, John J. Amacker, her husband, George S.

Howell, George Gotthardt, Walter H. Little, Alexander J. Steele,

Frank H. Pings, John Blank, Joseph Jordan, Herbert B. Reed
and George Dibert, Defendants, a manifest error hath happened, to

the great damage of the said Maria Amacker, and others defend-

ants, as by his complaint appears; and it being fit that the error, if

any there hath been, should be duly corrected and full and speedy
justice done to the parties aforesaid in this behalf, you are hereby
commanded, if judgment be therein given, that then, under 3'our

seal, distinctl}' and openly, you send the record and proceedings

aforesaid, with all things concerning the same to the United States

Circuit Court of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at San Francisco, in the State of

California, on the 21st day of January next, in the said U. S. Circuit

Court of Appeals for the Ninth Circuit, to be there and then held,

that the record and proceedings aforesaid be inspected; the said

United States Circuit Court of Appeals for the Ninth Circuit may
cause further to be done therein to correct that error, what of right

and according to the law and custom of the United States should be
done.

Witness, the Hon. Melville W. Fuller, Chief Justice of the

Supreme Court of the United States, this 22d day of

December, in the year of our Lord one thousand eight

[seal.
J

hundred and ninety-two, and of the Independence of the

United States the one hundred and seventeenth.

GEORGE W. SPROULE, Clerk.

The above writ of error is hereby allowed.

HIRAM KNOWLES, Judge.

Endorsed: (Title of Court, Title of Cause.) Writ of error.

Copy deposited in Clerk's otiice, U. S. Circuit Court, for defend-
ants in error, this 22d day of December, 1892. Geo. W. Sproule,
Clerk.

Filed December 22, 1892. Geo. W. Sproule, Clerk.
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The answer of the Judges of the Circuit Court of the United
States for the Ninth Judicial Circuit for the District of Montana.

The record and all proceedings of the plaintiff wlierein mention
is within made, with all things touching the same, we certify under
the seal of our said Court to the United States Circuit Court of

Appeals for the Ninth Circuit, within mentioned, at the day and
place within contained in a certain schedule to this writ annexed, as

within we are commanded.

By the Court.

[seal.] GEORGE W. SPROULE, Clerk.

United States of America—ss.

To JVorthcrn Pacific Railroad Company^ Greeting

:

You are hereby cited and admonished to be and appear at the I

United States Circuit Court of Appeals, for the Ninth Circuit, to be

held at the citv of San Francisco, in the State of California, on the

2ist day of January, A. D. 1893, pursuant to a writ of error filed in

the office of the Clerk of the United States Circuit Court for

the District of Montana, wherein Maria Amacker, John J.

Amacker, her husband, George S. Howell, George Gott-

hardt, Walter H. Little, Alexander J. Steele, Frank H. Pings,

John Blank, Joseph Jordan, Herbert B. Reed and George Dibert

are plaintiffs in error, and you are defendant in error, to show
cause, if any there be, why the judgment in said writ of error men-
tioned should not be corrected, and speedy justice should not be

done to the parties in that behalf.

Witness the Honorable Hiram Knowles, Judge of the District

Court of the United States, this 2 2d day of December,
[seal.] a. D. 1892, and of the Independence of the United

States the one hundred and seventeenth.

HIRAM KNOWLES,
One of the Judges of the Circuit Court.

Due service of the above citation, and of the writ of error

therein mention on this 2 2d day of December, 1892, is hereby

admitted.

Dated December 22, 1892.

F. M. DUDLEY,
W. E. CULLEN,

Attornevs for Northern Pacific Railroad company, Defendant in

error.

Endorsed: (Title of Court, Title of Cause.) Citation copy re-

ceived this 2 2d day of December, 1892. F. M. Dudley and W. E.
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Cullen, attorneys for plaintiffs. Filed December 22, 1892. Geo.
VV. Sproule, Clerk.

Pleas in the Circuit Court of the United States for the District

of Montana, held at the United States Court room, in the city of

Helena, in the District aforesaid, before the Honorable Hiram
Knowles, United States District Judge for the District of Montana,
presiding' as one of the Judges of the Circuit Court of the United
States for the Ninth Judicial Circuit, on Thursday, the 2 2d day of

December, A. D. 1892, in the November Term of said Court, in the

year of our Lord, one thousand, eight hundred and nine-two, and of

the Independence of the United States the one hundred and seven-

teenth.

GEO. W. SPROULE, Clerk.

Northern Pacific Railroad Company, ^
Plaintiff,

vs.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, Alexan-
der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed, and George Dibert,

Defendants.

Be if reinembered, that on the 8th day of May, A. D. 1891,
came the plaintiff, by its attorneys, F. M. Dudley, Cullen, Sanders
& Shelton, and tiled in the otiice of the Clerk of the Circuit Court of

the United States, for the District of Montana, at Helena, in said

District, their Complaint in said above entitled cause, which said

Complaint is in the words and ligures following, to-wit:

In the Circuit Court of the United States, for the Ninth Circuit,

District of Montana.

Northern Pacific Railroad Com panv, "]

Plaintiff,
j

vs.
I

Maria Amacker, John J. Amacker, her
j

husband, George S. Howell, George
Gotthardt. Waker H. Little, Alexan-
der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

Complaint.

For cause of action against said defendants, plaintiff complains
and allecres :
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I. That it is a corporation, organized and existing under and
by virtue of an act of Congress, approved July 2, 1864, entitled "An
Act granting lands to aid in the construction of a railroad and tele-

graph line from Lake Superior to Puget Sound on the Pacific

Coast, bv the Northern route,'' and those acts and joint resolutions

supplementary thereto and amendatory thereof.

II. That it is and was, at all the times hereinafter mentioned,

the owner of and entitled to the possession of the south half of the

northwest quarter of section seventeen (17)5 township ten (10),
north of range three (3), west of the principal meridian of Montana.

III. That on the dav of 1890, while the plaintiff

was seized in fee simple of said land, the said defendants, without

right or title, entered into the possession thereof, against the will

and without the consent of the plaintiff, and ousted and ejected

plaintiff therefrom, and now unlawfully withhold possession thereof

from plaintiff.

IV. That said land is of the value of over ten thousand dollars.

Wherefore plaintiff pravs judgment against said defendants for

the recovery of possession of said land, and for its costs and dis-

bursements herein.

CULLEN, SANDERS & SHELTON, and

F. M. DUDLEY,
Attorneys for Plaintiff.

State of Montana.
\

County of Lewis and Clarke. (
" "

F. M. Dudley, being duly sworn, says : That he is an officer of

the above named plaintiff, to-wit, its general land attorney: that he

has read the foregoing complaint and knows the contents thereof,

and that the same is true according to his best knowledge, informa-

tion and belief. F. M. DUDLEY.

Subscribed and sworn to before me this 6th day of May, 1891.

[seal.] CHARLES H. COOPER,
Notary Public.

Endorsed: (Title of Court, Title of Cause.) Complaint tiled

May 8, 1891. Geo. W. Sproule, Clerk.

And thereafter, on the 8th day of May, 1891, there issued out

of said Clerk's otlice a writ of summons in said entitled cause, which

said writ, together with the return of the Marshal theieto attached,

are in the words and figures, following, to-wit:
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United Stales of America.

Circuit Court of the United States, Ninth Circuit, District of

Montana.

Northern Pacific Raih'oad Company,
Plaintiff,

vs.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, Alexan-

der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

Action brought in the

said Circuit Court, and

the Complaint filed in

the office of the Clerk

of said Circuit Court, in

the City of Helena and

County of Lewis and
Clarke.

The President of the United States of America—Greeting:

To Maria Amacker, John J. Amacker, her husband, George S.

Howell, George Gotthardt, Walter H. Little, Alexander J.

Steele, Frank H. Pings, John Blank, Joseph Jordan, Herbert B.

Reed and George Dibert, Defendants.

You are hereby required to appear in an action brought against

you by the above named plaintiff, in the Circuit Court of the United

States, Ninth Circuit, in and for the District of Montana, and to file

your plea, answer, or demurrer, to the complaint filed therein (a

certified copy of which accompanies this summons), in the office of

the Clerk of said Court, in the City of Helena, and County of Lewis

and Clarke, within twenty days after the service on you of this

summons, or judgment by default will be taken against you.

The said action is brought to recover from you said defendants

the possession of that certain piece, parcel or tract of land described

as follows: The south half of the northwest quarter of section

seventeen (17), township ten (10), north of range three (3) west of

the principal meridian of Montana; which you said defendants on

the day of 1890, while plaintiff was seized

in fee simple, ousted and ejected plaintiff therefrom, and now unlaw-

fully withh ^Id possession thereof from plaintiff, and for costs and dis-

bursements herein; all of which is more fully set out in the original

complaint on file herein, to which reference is hereb}^ made, and if

you fail to appear and plead, answer or demur, as herein required,

your default will be entered and the plaintiff will apply to the Court

for the relief demanded in the complaint herein.

Witness the Honorable Melville W. Fuller, Chief Justice of

the Supreme Court of the United States, this 8th day of

[seal.] May, in the year of our Lord one thousand eight hun-

dred and ninety-one, and of our Independence the 115th.

GEO. W. SPROULE, Clerk.
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United States Marshal's Office,
(

District of Montana.
\

I Hereby Certify, That I received the within writ on the

8th day of May, 1891, and personally served the same on the dates

named day of May, 1891, by delivering to and leaving with Maria

Amacker and John J. Amacker (i6th), Frank H. Pings (26th), A.

J. Steele, H. B. Reed, W. H. Little, Geo. S. Howell, Geo. Dibert,

J. Jordan, Geo. Gotthardt, John Blank (12th), said defendants

named therein, personally, at the County of Lewis and Clarke, in

said District, a certified copy thereof, together with a copy of

the complaint certified to by Clerk of said Circuit Court attached

thereto.

WM. F. FURAY, U. S. Marshal.

B}' George Leekley, Deput}-.

Helena, May 27, 1891.

Endorsed: No. 140 U. S. Circuit Court, Ninth Circuit, Dis-

trict of Montana, Northern Pacific Railroad Company vs. Maria

Amacker et al. Summons. Cullen, Sanders & Shelton and F. M.
Dudlev, plaintiff's attorney s. Filed June 6th, 1891. Geo. W.
Sproule, Clerk.

And thereafter, to-wit, on the 20th day of June, 1891, came the

defendants, George S. Howell, George Gotthardt, Walter H. Little,

Alexander J. Steele, Frank H. Pings, John Blank, Joseph Jordan,

Herbert B. Reed and George Dibert, by their attorney, Thomas C.

Bach, and filed their answer to said complaint, which said answer

is in the words and figures, following to-wit:

In the Circuit Court of the United States, Ninth Circuit, District of

Montana.

Northern Pacific Railroad Companv,
Plaintiff,

v^s.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, Alexan-

der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.
J

The defendants, George S. Howell, George Gotthardt, Walter

H. Little, Alexander J. Steele, Frank H. Pings, John Blank, Joseph

Jordan, Herbert B. Reed and George Dibert, who appear by Thos.

C. Bach, their attornev, for answer to the complaint herein:
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ist. Deny that the plaintiff is or ever was the owner of or en-

titled to the possession of the south half of the northwest quarter of

section 17, township 10, north of range 3 west of the principal meri-

dian of Montana, or any part thereof.

2d. Denies that defendants, or any of them, ever or at all

ousted or ejected plaintiff from said premises or any thereof, or that

they or an}- of them unlawfully withheld ' the possession thereof, or

any thereof from such plaintiff.

Wherefore defendants pray judgment against the plaintiff that

the complaint of plaintiff be dismissed, and that they recoxer their

costs in this case expended.
THOS. C. BACH,

Attorney for Defendants named.

State of Montana, )

> ss
County of Lewis and Clarke.

)

Walter H. Little, being duly sworn, says that he is one of the

defendants answering herein, and that he and they are united in

their interests and pleading in this case, and that he is acquainted

with the facts of this case; that he has read the foregoing pleading,

and knows the contents thereof, and that the facts therein stated are

true to his own knowledge except as to those matters which are

therein stated on his information and belief, and as to those matters

that he believes it to be true.

WALTER H. LITTLE.

Subscribed and sworn to before me this 20th day of June, 1891.

THOS. C. BACH,
Notarx' Public in and for Lewis and Clarke County, State of

Montana.

I do hereby certifv that in mv opinion the foregoing answer is

well founded in law.

THOS. C. BACH,
Attornev for Defendants.

Service of the above answer this 20th day of June, 1891, is

admitted.

CULLEN, SANDERS & SHELTON,
x\ttorneys for Plaintiff.

Endorsed: (Title of Court, Title of Cause.) Answer. Thos.
C. Bach, attornev for defendants named in answer. Filed June 20,

1891. Geo. W. Sproule, Clerk, bv W. J. Kennedy, Deputy Clerk.

And thereafter, to-wit, on the iSth day of March. 1892, came
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the defendants, Maria Amacker and John J. Amacker, by their

attorney, Massena Bullard, and filed their separate answer to said

complaint; which said separate answer is in the words and figures

following, to-wit:

In the Circuit Court of the United States for the Ninth Circuit,

District of Montana.

Northern Pacific Railroad Company,
Plaintiff,

vs.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, Alexan-
der J. Steele, Frank G. Pings, John
Blank. Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

Separate Answer of Maria Amacker and John J. Amacker.

And now come Maria Amacker and John J. Amacker, two of

the defendants aboye named, and for their separate answer to the

complaint of the plaintiff,

First. Den\- that the said plaintiff is, or was at all the times or

any of the times, or ever, the owner of or entitled to the possession

of the south half of the northwest quarter of section number seven-

teen (17), in township ten (10), north of range number three (3),
west of the principal meridian of Montana; or that plaintiff is, or

ever was, the owner of or entitled to the possession of any part or

portion of said premises.

Second. Den}- that the plaintiff was at the time mentioned in

said complaint seized in fee simple of said land, or had any interest

therein, and deny that these defendants or either of them, without

right or title entered into the possession thereof, and den}' that these

defendants or either of them ousted or ejected the plaintiff from
said premises, or any part thereof, and deny that these defendants

or either of them now unlawfully withhold possession of said

premises from the plaintiff.

Wherefore, having fully answered said complaint, these defend-

ants pray to be discharged with their costs in this behalf expended.

MASSENA BULLARD,
Attorney for answering defendants.

State of Montana, /

County of Lewis and Clarke.
\

Maria Amacker, being duly sworn, says: That she is one of
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the answering defendants named in the foregoing answer, and ac-

quainted witli the facts therein stated; that she has read the fore-

going answer and knows the contents thereof, and that the same is

true of her own knowledge except as to those matters which are

therein stated upon her information and belief, and as to those

matters she believes the same to be true.

MARIA AMACKER.

Subscribed and sworn to before me this tifteenth da\ of March,
in the 3'ear of our Lord 1S92.

J. MILLER SMITH,
Notary Public.

[seal.]

Endorsed: No. 140. Northern Pacitic R. R. Co. vs. Maria
Amacker, et al. Separate answer of Maria Amacker and John J.

Amacker. Due and legal service of the within answer accepted
this sixteenth day of March, A. D. 1892. Cullen, Sanders & Shel-

ton, Attys. for Plaintiff. Filed March i8th, 1892. Geo. W.
Sproule, Clerk.

And thereafter, to-wit, on the 7th da}- of April, 1892, the fol-

lowing proceedings were had and entered of record herein, in the

words and figures following, to-wit:

(Title of Court.

)

Northern Pacitic Railroad Company vs. Maria Amacker et al.

Ordered that this cause be. and the same hereb^• is, set for trial

Ma}- II, 1892, at 10 a. m.

And thereafter, on the 23d day of May, 1892, a stipulation was
filed herein waiving a jury in said cause, which stipulation as filed

is in words and figures following, to-wit:

In the Circuit Court of the United States for the Ninth Circuit,

District of Montana.

Northern Pacific Railroad Company,
|

Plaintiff, "
j

vs.

Maria Amacker et al.,

Defendants.
J

It is hereby stipulated and agreed between all parties hereto
before and at the commencement of the trial of the above cause that
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a jury is waived and that said cause be tried to the Court without

a jury.

Dated May 23, 1892.

CULLEN, SANDERS & SHELTON, and
F. M. DUDLEY,

Attorneys for Plaintiff.

THOS. C. BACH,
Attorney for Defendants.

MASSENA BULLARD,
Attorney for John J. Amacker and Maria Amacker, Defendants.

Endorsed: No. 140. Northern Pacific Raih-oad Company vs.

George S. Howell et al. Stipulation. Filed Ma\- 23, 1892. George
W. Sproule, Clerk.

And thereafter, to-wit: on the 23d day of May, 1892, the fol-

lowing further proceeedings were had and entered of record herein

in the words and figures following, to-wit:

(Title of Court.)

Northern Pacific Railroad Company vs. George S. Howell, et al.

This cause coming on for trial this day before the Court sitting

without a jury, a trial bv jury having been waived b\' written stipu-

lation of the respective counsel herein; Messrs. F. M. Dudle}

,

Cullen, Sanders & Shelton appeared for plaintiff, and Messrs.

Thomas C. Bach and Massena Bullard appeared for the defendants:

(jeorge M. Bourquin and W. M. Scott sworn as witnesses for plain-

tiff and certain documentary evidence introduced, and thereupon

W. H. Little and Maria Amacker sw^orn as witnesses for defendants

and certain documentary evidence introduced, and thereupon evi-

dence beintr closed, after artji'ument of counsel, cause submitted to

the Court for consideration and decision.

And thereafter, to-wit: on the 14th day of November, 1892, the

following further proceedings were had and entered of record

herein, in the words and figures following, to-wit:

( Title of Court.

)

Northern l^icific Railroad Company vs. Maria Amacker, et al.

This cause, heretofore tried and submitted to the court for

decision, came on this day for the judgment of the court, and theie-

u|-)on after due consideration, it is ordered that judgment be entered

in this cause in fax'or of plaintiff and against defendants for the pos-

session of the lands described in the complaint and for its cost of

suit.
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And on said 14th dav of November, 1S92, the court tiled its

opinion in said cause, which said opinion so filed is in the words
and figures following, to-\vit:

In the United States Circuit Court, District of Montaria.

The Xorthern Pacitic Railroad Company,
^

Plaintiff,
'

j

vs.

Maria Amacker et al.,
I

Defendants.
j

Action at law. Ejectment. Opinion tiled Nov. 14, 1892.

F. M. Dudley, W. E. Cullen, for plaintiff: Thos. C. Bach, Massena
Bullard, for defendants.

This is an action in the nature of ejectment, brought by plain-

tiff to recover from defendants the possession of the south half of

the northwest quarter of section seventeen, in township ten (lO)

north, range three, west of the principal meridian of Montana.
Plaintiff alleges that it is the owner in fee simple of said land: that

defendants have ousted and ejected it therefrom, and withhold the

possession thereof from it.

Defendants in their answer denv the allegation of ownership of

gaid lands set forth in the complaint and those concerning the ouster

of plaintiff, but admit that they are in possession of the same and
are holding the same against plaintiff. The evidence in this case

fully establishes as a fact that plaintiff received from the United
States, in 1S64, a grant of all odd sections of public, and not min-
eral, to the amount of twentv odd sections per mile on each side of

said plaintiffs railroad line which it should establish through the ter-

ritory of Montana, and whene\"er the United States should have full

title to the same, not reserved, sold, granted or otherwise appro-
priated, and free from pre-emption or other claims or rights at the

time the lii^e of said road should be definitely fixed and a plat

thereof filcvl in the office of the Commissioner of the General Land
Office: th;!t plaintiff accepted the grant, and constructed the road

named in the act making the same: that the land in dispute is an

odd section within fort\' miles of the definite line of said road fixed as

required by said act.

In October, 1S6S. one William M. Scott, it appears, filed in the

United States Land Office at Helena, Montana, his declaratory state-

ment to the effect that it was his intention to claim the said tract of

land as a pre-emption right, under the provisions of the act of Con-
gress of September, 1S41. In 1869, he built a cabin on the same,
and lived there until the fall of that vear, when he left the same
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and moved to the city or town of Helena, where he lived until in

1878, when he removed to Butte, Montana. He never returned to

said land after leaving the same, and never subsequently exercised

aiiv acts of ownership over the same. Helena is but a short dis-

tance from where this land is situate, less than three miles.

On May 3, 1872, Wm. McLean, tiled an application in the

United States Land Office at Helena, Montana, to enter the same as

a part of his homestead claim. It does not appear as to whether
or not he ever resided upon said land or ever made any improve-

ments upon the same. On December i, 1864, the Commissioner of

the General Land Office wrote to the Register and Receiver of the

United States Land Office at Helena, Montana, informing them that

this homestead entry of McLean's, with others, was held for cancel-

lation, on the ground that the same was made subsequent to the

time at which the right of the Northern Pacific Railroad Companv
attached to the same, as a part of an odd section w'ithin their grant,

and directing them to serve notice upon McLean to show cause

why it should not be cancelled. It appears that the general route

of the Northern Pacific Railroad opposite to the land in dispute was
located about February i, 1872. Whether any notice was served,

or anvthing further done at that time, does not appear.

On the 3d dav of July, 1879, ^^^^ Register and Receiver of the

said Helena Land Office, the same being J. H. Moe and F. P.

Sterling, respectively, wrote to the Commissioner of the General

Land Office the following letter :

" We have the honor to report that June 2d, 1879, ^^*^ appli-

cants to the following homestead entries were duly notified in accord-

ance with vour circular of December 20th, 1873, to show cause

within thirty days from date of said notice why their entries should

not be cancelled, and up to this date no action has been taken *

* * * No. 819, Wilham McLean, W. >< N. W. i^, S. E. yi

N. W. y^ and S. W. 54: N. E. i^ of sec. 17, 10 N., 3 W., made
Mav 3d, 1872. We w-ould respectfullv recommend that these home-
stead entries be cancelled."

On Sept. nth, 1879, '^'^*^ acting commissioner of the general

land office wrote to the register and receiver of the Helena Land
otFice the following official letter :

'I am in receipt of your letters of June 4th and July 3d last,

slating that the appHcants in the following homestead entries were

dulv notified in accordance with the circular of December 20th.

1873, to show' cause vvhv their entries should not be cancelled, and

that no action had been taken by them, and recommending for can-

cellation the said entries, viz : * * * * No. 819, made Mav
3d, 1872, bv William McLean, W. 5^ N. W. i^, S. E. y^ N. W.
% and S. W". Vj^ N.E. y^, sec. 17, 10, N. R. 3 W. * * In view of
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the fad ihal the above entries were held for cancelhilion in Nov. and

Dec, 1874. and of the further facts that the parties have allowed the

limitation provided bv statute to expire without making final proof

as required, and have failed to establish their claims after due notice

*,riven, the said entries are hereby cancelled.*' The inference from

these letters is that, as a fact, there had been no cancellation of

McLean's entry until this letter of September nth.

On )ul\ 2, 1882, the deHnite route of plaintiff's road was fixed

opposite to where this land was located, and a plat thereof tiled with

the Commissioner of the General land office.

In August, 1882, William McLean died. On or about the 15th

ilav of March. 1883, Maria McLean, as the widow of William

McLean, made her application to enter said land, stating in the same
that she applies to perfect the said homestead entry made by her

husband on the 3d dav of Mav. 1872. and that her claim thereto is

based upon the second section of the act of Congress approved

June 15, 1880, and section 2291, of the revised statutes of the

United States. Plaintiff contested this application. On the 20th

dav of February, 1885, the Commissioner of the General Land
Office sustained the application of the said Maria McLean. Plain-

tiff appealed from this decision to the Secretary of the Interior. On
March 28, 1887, H. L. Muldrow, as acting Secretary of said

department, affirmed the decision of the Commissioner of the Gen-
eral Land Office, and the application of Maria McLean was again

sustained, and a patent to said land awarded her.

The provisions of the United States considered in deciding this

question are as follows:

Act of April 21, 1876. " That all pre-emption and homestead
entries, or entries in compliance with any law of the United States,

of the public lands, made in good faith by actual settlers, upon tracts

of land of not more than one hundred and sixt}' acres each, within

the limits of an^ land grant prior to the time when notice of the

withdrawal of the lands embraced in such grant was received at the

local land office of the district in which such lands are situated, or

after their restoration to market by order of the General Land
(Office, and where the pre-emption and homestead laws have been

complied with, and proper proofs thereof have been made by the

parties holding such tracts or parcels, they shall be contirmed, and

patents for the same shall issue to the parties entitled thereto."

"Section 2. That when at the time of such withdrawal as

aforesaid \alid pre-emption or homestead claims existed upon any
lands within the limits of an^- such grants which afterwards were
abando^ied, and under the decisions and rulings of the Land Depart-

nient were re-entered bv pre-emption or homestead claimants who
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have complied with llu' laws govern in l; prc-enijitioii or hoiiicsleaci

entries, and shall make the proper proofs required under such laws,

such entries shall be deemed \alid, and jiatents shall issue therefor

to the person entitled thereto.'*

See Supplement to the Re\ ised Statutes of the United States,

page 99.

Sec. 3 of said act refers to entries made subsequent to the

expiration of a land grant, and has no reference to any such ques-

tion as is presented in this case.

The notice of the witiidraw al of the lands at the time of the

llxing of the general route of plaintiff's road, from sale, entry or pre-

emption, bv the Commissioner of the General Land Otiice, was filed

in the local land otiice at Helena, Montana, on May 6. 1872.

Sec. 2 of act of 1880 is as follows:

• That persons w ho ha\ e heretofore undei' any of the home-
stead law s entered lands properly subject to such entry, or persons

to whom the right of those having so entered for homesteads ma\
have been attempted to be transferred by bona tide instrument in

writing, mav entitle themsebes to said lands by paying the govern-

ment price therefor, and in no case less than one dollar and twenty-

five cents per acre, and the amount heretofore paid the govern-

ment upon said lands shall be taken as part payment of said price:

pro\ided. this shall in no wise interfere with the rights or claims of

others who mav have subsequentlx entered such lands under the

homestead laws."

21 V. S. Stat.. 2,:;^^

Under the issues presented in tiiis case the burden of proof was
cast upon plaintiff, and it must rely on the strength of its own title.

The grant to the Northern Pacific Railroad Company was one ///

/>rcsr////\ and C()nve\ed to it the legal title to all odd sections of public

land not mineral on each side of the line of its road, as definitel}

fixed, to the extent of twfnt\ secti(Mis in Montana, it then being a

territorv, or in all fort\ sections pel" mile, whenexer the I nited

States should ha\e full title thereto, and they were not reserved.

sold, granted or otherwise ai")propriated and free from pre-emption

or other claim or right at the time the route of its road should be

definiteh- fixed and a phw. thereof tiled in the ollice of the Commis-
sioner of the General Land Otiice. Until the road was thus detin-

ilelx fixed the grant was in the nature of a float, then it received

precision and became attached to certain and specific land, as of the

d;ile of the grant.

St. I'aul and Pacific R. R. Co. \ s. Xorthern Pac. R. R.

Co., 139 U. S., I.
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Desert Salt Company \s. Tarpey, 142 I'. S., 241.

Wisconsin R. R. Co. vs. Price County, 133 U. S., 496.

It at the time of the fixing of the delinite route of plaintiff's

road it transpired that any portion of the odd sections on each side

of its road as abo^e described was in such a condition that the

I'nited States did not have full title to the same, or the government
had reser\ed, sold, granted or otherwise appropriated them, or they

were not free from pre-emption or other claims or rights, they did

not pass to plaintiff in its grant, and it was entitled to others, as pro-

\ided bv law . in lieu thereof.

The ruling of the Commissioner of the General Land Oti^ice, (jr

the Secretar\- of the Interior, did not determine any right of plaintiff

to the land in dispute. The ruling of the Land Department does

not determine the right to or ownership of land when the go\ern-

ment has parted with the same, but onh' as to whether the govern-

ment should issue or not a patent to the land claimed h\ the

applicant.

Nor. Pac. R. R. Co. vs. F. E. Wright. Fed. Rep.

The Court is therefore called upon to determine the question

as to whether the land did or did not pass to plaintiff in its grant.

It is claimed that b\' \irtue of section six of the said act making
the grant to plaintiff the odd sections of public land, which include

the land in dispute, on each side of the general route of plaintiff's

road to the extent of twenty, were w ithdrawn at the date of the

fixing of such general route from entrv, sale and pre-emption. The
general route of plaintiff's road, as we have seen, was fixed on Feb-
ruary 21, 1872. Admitting this to be true, and it becomes neces-

sar\- to inquire w hat was the status of this land at that time. Scott

had hied his application to pre-empt the same, but he left it in 1869,

and never returned thereto, or afterward made any claim thereto.

In order that a partv should have the benefit of the pre-emption

laws it must ajipear that his residence on the land claimed was both

continuous and personal.

Pn)hall vs. Delia. 114 U. S., 47.

The pre-emption laws give a right of (lurchase of land from the

I nited States, and a preference to persons who ha\"e complied with

their terms over other claimants.

Frishe vs. Whitnex, 9 Wall., 187.

The Vosemite Case, 15 Wall., 77.

It is not a vested interest in land. This right may be aban-

doned. Whenever a person leaves propert\ of which he is pos-
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sessed. willioui any inlentioii of reclaimiii^f ihe same ai^ain, ht-

abandons it.

Richards vs. McNulU , 24 Cal., 339.

Judson vs. Mallorw 40 C, 299.

A right niav be abandoned as well as property.

Am. and En<^. Encvclopftdia of Law. Vol. 1, title Aban-
donment.

The leaxing of said land b\" Seott, the failtux- in any way to

comply with the pre-emption laws after leavini;- the same, his re-

moxing to the town of Helena, but a short distance from the land,

and remainini;- there following his ^'ocatio^ as a plasterer for nine

\ ears, and then his removing to Butte City, Montana, and making
tliat iiis residence up to the date of trial, must be considered as an

abandonment bv Scott of all right he had under the pre-emption

laws to a preference in purchasing said land lie had acquired by his

liling his application to purchase the same, and his residence thereon.

What Scott's intention was may be shown by circumstances. The
circumstances, I think, show that his intention was to relinquish

whatever rights he had to pre-empt this land. When did this inten-

tion take place? At the time he left the land, must be the answer,

lie left the land, and his subsequent conduct shows he had no inten-

tion of returning to it. There is no fact which would ha^•e any

tendency to show that this intention took possession of him at any

other time than when he left it. If the land was withdrawn from

market b}- virtue of said section six, the law withdrew the same, and

not the order of the Secretary of the Interior. There are several

decisions of the Federal Courts that hold, in view of the above inter-

jtretation of the said section six, that the application of McLean to

enter as a homestead said land at the time he did was a nullity.

About the time, however, of the location of the general route of

plaintiff's road there were rendered several decisions of the Land
Department to the effect that the land was not withdrawn from

market until the tiling of a map of such route in the local land oflices

in the States and Territories through which such route lay. Then it

was that the local offices had notice of the fixing of the general

route. Under this ruling the tiling of the application of McLean
w as in time. With a view of relieving men who had Hied under

this ruling, the act of April 21st, 1876. was passed, and. according

to m\\iew, corrected any error in that respect.

There was another view under which that law would Ikuc

cured any defect in McLean's tiling, l^y virtue of certain other rul-

ings of the Land Department it was held, if there existed a j^re-emp-

tion ap]-)lication on Hie at the time of the liling of the map of the

general route with the Commissioner of the Land Otlice, or Secre-

tarv of the Interior, the land did not pass to the plaintiff, but was
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excluded from its grant. I believe the reasoning which resulted in

this ruling was based upon the view that the provisions of the act

which excludes certain lands from the grant of plaintiffs which were
in a certain condition at the time of the definite fixing of plaintiffs

road, applied to the fixing of the general route of its road. If Scott's

claim was a subsistmg one at the time of the fixing of the general

route of plaintiff's, under this ruling it did not pass to plaintiff. In

\iew of this ruling, the 2d section of the said act of 1876 was passed.

With this view of the law the ruling of acting Secretary of the In-

terior in considering the application of Mrs. McLean, now Maria

Am acker was correct, if she could be subrogated to the rights of

her husband McLean under the law of June 15th, 1880, for the

land, not passing to plaintiff, was subject to entr}'. The Secretary

was not confronted with the fact of the abandonment of Scott be-

fore this general route was fixed. The intention of Congress was to

validate all pre-emption and homestead entries made under these

rulings of the Land Department, whether erroneous or not, where
the applicants complied with the pre-emption and homestead laws.

If section six bears the construction which the Land Department has

given the same, as well as some courts, it should be considered as

modified by this act of 1876.

Under the view which this court has held of the provisions of

said section six of the grant to plaintiff, McLean's application was
valid.

In the case of Northern Pacific R. R. Co. vs. Sanders et al., 46
Fed. Rep., 239, and Id., 47 Fed. Rep., 604, this court held that the

effect of section six of said act was not to withdraw any lands from

sale, entry or pre-emption at the time of the filing of the plat of the

general route of plaintiff's road. The language is that the lands

hereby granted, that is by the act in which said section is found,

shall be reserved from sale, entry and pre-emption.

In the case of Barney et al. vs. Winona and St. Peter R. R.

Co., 117 U. S., 228, the Supreme Court, in considering a similar

grant, defined the term "granted lands," and said, "they are those fall-

ing within limits speciall}' designated, and the title to zvhich attached

when the lands are located by an approved and accepted survey of

the line of the road, filed in the Land Department as of the date of

the act of Congress."

In several cases the Supreme Court has held that the title at-

taches only when the route of the road is definitely fixed.

St. Paul and Pacific R. R. Co. vs. Nor. Pac. R. R. Co.,

supra.

Desert Salt Co. vs. Tarpey, supra.

Wisconsin R. R. Co. vs. Price County, supra.
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The <jfranted lands had not then been designated and made
known at the time of the location of the general route of plaintiff's

road, and not until the location of the definite route thereof. I do
not see then, how they could be reserved from sale, entry and pre-

emption, until the definite route of said road was fixed and they be-

came known. The view that unknown and undescribed lands can be

withdrawn from sale, entry or pre-emption, does not seem to me
possible. I know it is sometimes claimed that the general route

should be substantially the same as the fixed route. There is noth-

ing in the law which requires this, and as a matter of fact this is not

at all places the same, even substantially.

There is one matter for consideration in considering when the

local land office had notice of the withdrawal of the lands along the

general route of plaintiff's road. If they were withdrawn by law,

then there was notice of this law, when approved by the President.

But I do not think that the above act of 1876 had this in mind.

It was endeavoring to make valid entries made under rulings of the

Land Department, and the notice referred to was the one given b}'

the General Land Office to the local offices.

In any view, except under the provisions of section 2, of the act

of 1876, the filing of McLean was a valid one, and it was not valid

under that section on account of the abandonment of Scott of his

rights before the fifing of the plat of the general route of plaintiff's

road. McLean could have legally perfected his title, according to

mv view. He did not do this. There is nothing to show that he

resided on the same, or in anv way complied with the pre-emption

laws. In accordance with the rules of the Land Department, notice

was served on him that he should within thirty daNS show cause

why his entry should not be cancelled. He failed to show cause,

and on the nth day of September, as before stated, his entry was
cancelled, because he had not complied with the law in making-

proper proofs.

It was urged by defendants in the argument of this cause, that

it did not appear that proper notice was given to McLean. The
Register and Receiver in their letter of July 3d, 1879, recite that

McLean had among others received due notice in accordance with

the circular of the Commissioner of the General Land Oflice to

show cause why his entry should not be held for cancellation. In

the letter of Sept. nth, 1879, the Commissioner of the General

Land Office recites that due notice was given McLean. My atten-

tion was not called to any law providing for preserving these notices,

or the manner of the service thereof. I think under these circum-

stances this comes within the rule expressed by the Supreme Court,

in the case of Cofield vs. McClelland, 16 Wall., 331. In that case

the court was considered a statute of the territorv of Colorado that
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required a probate judge should give a certain notice of the entry of

a townsite, under the act of Congress. There was a failure of proof

as to this notice, and in regard to the matter the court said: "We
think this is a case in which the presumption applies that the officer

has done his duty, especially as no provision was made in the act for

procuring evidence that notice had been published. The case comes
within the rule so well settled in this court that the legal presump-
tion is that the surveyor, register, go\'ernor and secretary of state

have done their duty in regard to the several acts to be done by
them in granting lands, and therefore surveys and patents are always

received as prima facie evidence of correctness."

What was the effect of the cancellation of McLean's entry? In

the case of Gallagher vs. Cadwell, 145 U. S. 368, the Supreme
Court said of the cancellation of a homestead entry under circum-

stances almost identical with the one at bar :

" At that time, and by that act all her rights of every kind and

nature were ended and the land was fully restored to the public

domain free for occupation and purchase by any other citizen as

though there never had been any semblance of occupation or entry."

Taking this rule and applying it to this case we hnd that the

land in dispute was, on the 15th day of June, 1880, when the act

above recited was passed, as free for occupation and purchase as

though there had never been the entry of McLean attached thereto.

What was the effect of that act ? It did not grant to McLean an}-

interest in the land in dispute. It did not amount to a sale or an

entry of the land. He had the privilege to enter the land until the

rights of others attached thereto. He certainly could not wait in-

definitely before exercising this privilege or right. He did nothing

toward exercising thi§ right for over two years, and died without

making any move to exercise this privilege after the same was given

him by that act. This privilege was not a claim upon the land. In

the case of the Northern Pacific R. R. Co. vs. Sanders et al., supra,

this court took occasion to consider to a limited extent the term claim

as used in t'le grant to plaintiff, and then said: "I would not say

that every .issertion of title to land would be entitled to the term

claim. Perhaps acts sufficient should accompany the assertion of

title to entitle the claimant to a standing in a court of justice to con-

test the right to the possession of the premises."

The mere privilege to enter land unaccompanied by any acts,

if treated as a claim would incumber all the public domain subject to

entry and pre-emption to a claim, for every citizen has the privilege

of entering or pre-empting the same. By virtue of the act itself

under which defendants claim this privilege of entry or purchase of

the land concerning which this privilege or right was given was
subject to entry as a homestead by any qualified citizen at any time
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before this nghl was exercised. Certainly then the intention of

Congress was not to incumber this land with a claim in favor of

McLean. It is urged however that the provision of the statute

making the grant to plaintiff is that the land which passes to it must
be free from an}' right as well as any claim, at the time of the

definite fixing of its road. The term right as here used does not

appear to me to be very definite, and its legal meaning not alto-

gfether certain. It will be observed that the land must be free from

this right. There is a difference between a right w^hich is given an

individual, and a right attached to land. Bouvier in his Law Dic-

tionarv defines right to be "a well founded claim."

In the case of Newkirk vs. Newkirk, 2 Caines R. 345, the

court said :
" Right is equivalent to all right." Right and estate

are synonymous, at least in wills with each other.

In Rapalje & Lawrence Law Dictionary, in defining 'right'

said of it : "Right to bring an action for possession of land given

the owner." In some states the action to recover the possession of

land is termed the action of right. In such an action the plaintiff

claims some estate in the land which is the subject of the action

w'hich entitled him to the possession thereof. I feel confident that

the right mentioned in plaintiff's grant was some estate in land and
not a privilege which pertained to the individual, and I cannot think

that the said act of 1880 gave to McLean any right in the land. If

so, it was in some way a grant to some estate in the land. Such, I

am sure, was not the intention of Congress in passing that act. If

an estate in the land, would it pass to his heirs or administrator ?

How would it be subject to distribution ? The suggestion of such

questions show that certainly no estate of any kind was granted to

McLean in the land.

There is one other point presented in considering that statute.

It is verv doubtful as to whether any right or privilege was given to

Mrs. McLean thereunder. The widow is not named therein as a

beneficiary. In the case of Calliher vs. Cadwell, supra, when con-

sidering this statute, the Supreme Court said :

" And the argument is worthy of consideration that because in

some acts of Congress she is specially named as entitled to rights

originally vested in her husband, and the omission to specify her in

the act in question was an intentional exclusion of her from the

privileges named, and that Congress did not intend to grant to

others than the homesteader and the persons holding under him by
instrument in writing any rights by reason of his incompleted home-
stead entry."

In support of this view the Court cites Sutherland on Statutory

Construction, Sec. 327, and cases cited. In looking at that section

we find this language :
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" Where a statute enumerates the persons or things to be
affected by its provisions there is an implied exclusion of others

;

there is a natural inference that its application is not intended to be
oeneral."

While the Court in that case rested its decision upon the ground
of laches, still all the way through the same it treats the fact that

the widow was not named in the statute of 1880 as an important
one in the consideration of the case. I do not see how the pro-

vision of the Revised Statutes of the United States can be consid-

ered a supplement to that of 1S80 above named. Tliat statute

applies to another directly. The said statute of 1880 does not pur-

port in any way to supplant or take the place of any part of said

section. It is an independent statute by itself. While in pari

materia with the other statutes for the disposal b}^ general laws of

the public domain, and to be construed with them, there is nothing
which will warrant a court in taking a clause of one statute which
applies to a particular subject and condition, and make it apply to a

totally distinct statute.

But allowing that part of said section which gives the privilege

to a widow to complete the homestead entr}' of her husband applies,

and can it be said that it conveys an}- estate to her in the land, any
interest in it whatever ? We have seen the land became public do-
main free to an}' citizen to occupv and pre-empt, or enter the same
upon the cancellation of McLean's entry. Considering then all of

these statutes, and it does not appear to me that the land in dispute

was such as the United States had full title to not reserved, sold,

granted or otherwise appropriated and free from any pre-emption oi"

other claim or right, at the time when the definite route of plaintiff's

road was fixed and a map thereof filed in the office of the Commis-
sioner of the General Land Office. By the terms of the grant, it

then passed to plaintiff, neither McLean or his widow had then exer-
cised the privilege granted them, if any was granted to the latter, bv
the act of 1880. The rights granted to McLean by the act of 1876
above referred to was lost by his failure to complv with the statute

that required his final proofs to be made within a certain time, and
the cancellation of his entry in 1879.

Considering, as I have steadily maintained we should, the con-
dition of the land at the time the definite fine of plaintiff's road was
fixed, and the grant to it received precision, I cannot see how I can
reach any other conclusion then, than that plaintiff is the owner of

the land in dispute.

/ thereforefind that the plaintiff is the ozuner of the land described
in the complaint herein^ and entitled to the possession thereof

That defendants are in possession of the same without its consent^

and zvrongfully.
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// /s therefore ordered thai jiidixnieid he entered in this ease in

favor oj flaintiff^ a>id aoainst defendants for the possession of the land
described in the complaint^ and for its costs of suit.

And thereafter, to-\vit, on the 14th day of November, 1892, the

following" furtiier proceedings were had and entered of record
herein, in the words and tigures following :

(Title of Court.)

Northern Pacific Railroad Company vs. Maria Amacker et al.

On motion of counsel for defendants and bv consent of counsel
for plaintiff, defendants are hereb\' granted a stav of execution pend-
ing the preparation and riling of bond on writ of error ; and it is

further ordered that defendants have thirty days in which to prepare
and file a bill of exceptions herein, and that said defendants have
until said bill of exceptions is filed herein to file findings, and that

the bond herein be fixed during this term of court.

And thereafter, to-wit, on the 6th day of December, 1892,
defendants filed their bill of exceptions herein, which said bill of ex-

ceptions as filed, is in the words and figures following, to-wit

:

In the Circuit Court of the United States, Ninth Circuit, District of

Montana.

Northern Pacific Railroad Companv,
Pfamtiff.

vs.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, x\lexan-

der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

Bill of Exceptions.

Be it renicjid)crcd, that this cause coming on for trial on the 23d

da\' of Ma}', 1892, one of the da}s of the April term of the above

Court, and before the trial a stipulation in writing, signed by the

attornevs for the parties both plaintiff and defendants having been

filed in open Court, whereupon said cause was called for trial before

the Court sitting without a jury, a trial by jury having been ex-

pressly waived bv the stipulation aforesaid, and the pleadings having

been read to the Court, the plaintiff, to maintain the issues on its

part, introduced the following testimony :
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The plaintiff offered evidence showing acceptance by the plain-

tiff of the grant of lands to it made by the United States of America
by an act of Congress entitled "An act granting lands to aid in the

construction of a Railroad and Telegraph Line from Lake Superior

to Puget Sound, on the Pacific Coast, by the Northern Route," ap-

proved July 2nd, 1864.

The plaintiff's testimonv further tended to show that the land

in controversy herein is agricultural in character.

The plaintiff next offered in evidence a certified copy of the

map of the General Route of plaintiff's road for the purpose of

showing that the lands in controversy were within forty miles of

the line of said route.

The plaintiff then offered in evidence a certified copy of the

order of withdrawal made after the filing of the map of general

route b}' the Commissioner of the General Land Office and the date

of filmg said order of withdrawal in the local land office of the

United States at Helena, Montana—the land in controversy being

within the district of lands subject to sale at said local land oflfice,

which order, the date thereof and the date of its receipt at the local

office being as follows :

Department of the Interior, )

General Land Office, April 22, 1872.
\

Register and Receiver^ Helena, Montana

:

Gentlemen—I transmit herewith diagram showing the desig-

nated route of the Northern Pacific Railroad, under the act of July
2nd, 1864, and by direction of the Secretary of the Interior you are

hereb}- directed to withhold from sale or location, pre-emption or

homestead entrv, all the surveyed and unsurveyed odd numbered
sections of public lands falling within the limits of forty miles as

designated on this map.

You will also increase in price to $2.50 per acre the even num-
bered sections within these limits, and dispose of them at that rata-

bility, and under the pre-emption laws only. No private entry of

the same b ing admissible until these lands have been offered at the

increased price.

This order will take effect from the date of its receipt by you,

and you are requested to acknowledge without delay the time of its

receipt. Very respectfully,

WILLIS DRUMMOND,
Commissioner.

The plaintiff then offered evidence tending to show that the

map of definite route mentioned in said act was fiied in the office of
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the Commissioner of the General Land OHice at Washington, D. C,
on July 6, 1882, and in said local land office at Helena, Montana, on

June, 21, 1883, and that the land in controveisy was within the forty

mile limit as shown bv each of said maps, and within two miles of

the line of said road, and is situated within the district of lands be-

longing to the United States of America, and subject to sale at the

said local land office at Helena, Montana.

The plaintiff then offered evidence to show the acceptance of

its road b}' the Commissioners appointed for that purpose under the

act of Congress aforesaid.

George M. Borquin, being duly sworn as a witness for the

jilaintiff, upon his direct examination testified that he is the Receiver

of the United States Land Oflice at Helena, Montana. The testi-

mony of said witness tended to show that an otficial book called the

tract book kept in said office w ould show the entries filed of record

in said land office upon anv tract of land within the district of lands

subject to sale at said office.

Counsel for plaintiff then offered in evidence a certified copy of

the tract book showing entries as follows—being all the entries of

the premises in dispute, to-wit

:

"Section 17. S. >^ N. W. y^ and N. >^ S. W. i<. Oct. 5.

1868, Wm. M. Scott, D. S. No. 179," being the entry based upon
the declarator}' statement hereinafter referred to.

"S. y, N. W. y^ and N. E. y^ N. W. y^. Oct., 1868. Oct.

20, 1869, Wm. M. Scott, D. S. No. 719. See Sec. 8 (amendatorv

of D. S. No. 179)."

^^H. E. W. y^ N. W. >4: and S. E. y^ N. W. y^ and S. W. >/ N. E. y^r

(Cancelled as per Commissioner's letter "F" of Sept. 11, 1879.)

Sec. 17, Towmship No. 10, N. Range No. 3 West, 160 acres,

v'pi.25 per acre, purchase money $16.00. Wm. H. McLean, May
3, 1872. No. of receipt and certificate of purchase, 819."

Counsel for defendants objected to so much of the paper offered

in evidence as reads, "Cancelled as per Commissioner's letter 'F'

of Sept. II, 1879," ^'^^' ^^^ reasons :

ist. That the letter itself would be the best evidence.

2d. Because it does not appear that McLean received any

notice to appear and protect his right before the department.

Which objection was by the Court then and there overruled,

and said paper was admitted in evidence.

To which ruling of the Court in allowing so much of the entry

as reads "Cancelled, as per Commissioner's letter "F" of Sept. nth,
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1879" ill e\idence, Counsel for tlie defendants then and there ex-

cepted.

Plaintiff then offered in evidence a certified copy of a letter

dated July 3d, 1879, signed by the Register and Receiver of the

United States Land Office at Helena, Montana, and addressed to the

Honorable Commissioner General Land Office, Washington, D. C,
for tlie purpose of showing that McLean had been duly notitied to

appear and show cause why his entry should not be cancelled, the

defendant Maria Amacker having been required to produce the

notice mentioned in said letter, and having failed to Hnd any such

paper among the papers of her late husband, William McLean,
which said letter is as follows, to-wit :

United States Land Office,
(

Helena, Montana, July 3, 1879. ^

11oil. Com. GciH Laud Office, IWis/i/iioioii, D. C.

Sir :—We have the honor to report that June 2d, 1879, ^^^^

applicants to. the following homestead entries were duly notified in

accordance with your circular of December 20th, 1873, to show
cause within thirty da3's, from date of said notice, why their entries

should not be cancelled, and up to this date no action has been
taken.

* * * * * * *

No. 819, William McLean, W. y. N. W. %, S. E. % N. W.
3^,andS. W. % N. E. ^, Sec. i/, 10 N., 3 W., made Mav
3, 1872.

We would respectfully recommend that these homestead entries

be cancelled. Very respectfully,

J. H. MOE, Register.

F. P. STERLING, Receiver.

To which evidence and offer counsel for the defendants ob-

jected, for the reason that it does not appear what notification was
given to McLean, and that the letter simply states as a conclusion of

law that Mr. McLean was duly notitied—what notice was given not

being stated.

The objection was by the Court overruled, and the said letter

admitted in evidence, to which ruling of the Court, admitting the

said letter in evidence, counsel for the defendants then and there

excepted.

Counsel for plaintiff then offered in evidence a letter signed by
the Commissioner of the General Land Office, at Washington,
D. C, and addressed to the Register and Receiver of the United
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States Land Otlice at Helena, Montana, dated September ii, 1879,
cancelling the homestead entry of William II. McLean, which letter

is as follows, to-wit :

F. O. 24,576.

O. 31,284. Sept. II, 1879,

Kcg/'s/cr and Rccciicr, Jlelciia, A/onlaiia T.

:

Gentlemen—I am in receipt of your letters of June 4th and
July 3d last, stating that the applicants in the following homestead
entries were duly notified in accordance with the circular of Dec. 20,

1873, to show cause why their entries should not be cancelled, and
that no action has been taken bv them, and recommending the can-

cellation of said entries, viz :

^ ^ ^ -Sjc H^ ^ ^

No. 819, made Mav 3, 1872, bv WilHam McLean, W. i^ N.
W. !<, S. E. y^ N. W.'>{, S. W. % N. E. y^ 17, 30 N., 3 w.

In view of the fact that the above entries were held for cancel-

lation in Nov. and Dec, 1874, and of the further facts that the

parties have allowed the limitation provided b}' statute to expire

without making final proof as required, and have failed to establish

their claims after due notice given, the said entries are hereby
cancelled.

^ j^ ^ '^ ^ ^ )!&

Advise the parties in interest.

\'ery respectfully,

J. M. ARMSTRONG,
Acting Commissioner.

To which offer and evidence, counsel for the defendants ob-

jected, for the reason that it is incompetent and immaterial, and for

the further reason that it does not appear that McLean was ever

notified of the action of the department, or to appear and show cause

wh\ his entrv should not be cancelled.

The objection \\as by the Court overruled, and the said letter

admitted in e\idence.

To which ruling of the Court, admitting said letter in e\idence.

Counsel for the defendants then and there excepted.

William .)/.. ScotI was then called as a witness on behalf of the

plaintiff, and having been duly sworn, testified upon his direct exam-
ination that he now resides in lUitte Cit\ , Montana.
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x\nd upon the examination of the said witness, Counsel for

plaintiff asked the following- questions:

Q. Will you examine this paper (handing to witness a certified

copy of a Pre-emption Declaratory Statement, dated October 5,

1868, made by him in the United States Land Office at Helena,
Montana, for 'the S. i4 N. W. % and N. y2 S. W. y^. Section 17,

Tp. 10 N., R. 3 W., being the tiling, the record of which appears in

the Tract Book hereinbefore mentioned)? I will ask vou if \o\x are

the Mr. Scott mentioned in this paper.'*

x\. Yes sir.

Q. You settled on this land Oct. 5th, 1868, the S. ^ N. W.
% and N. i^ of S. W. % Sec. 17.

\. I did. I built a house on it in the spring of 1869 and
moved on to it.

Q. When did \ou leave it, if at all.

To which question counsel for the defendants objected as being-

immaterial and incompetent, for the reason that the tiling appears of

record and valid on its face, no abandonment having been tiled.

The objection was by the Court overruled, to which ruling

counsel for the defendants then and there excepted.

The answer of the witness was as follows :

A. I left it in the fall of 1869.

Q. Did you afterwards return to the land ?

To which question counsel for defendants objected as being in-

competent and immaterial because the filing appears of record, un-

cancelled, and valid on its face, no abandonment ever having been
filed.

The objection was by the Court overruled, to which ruling

counsel for defendants then and there excepted.

The answer of the witness was as follows :

A. No Sir.

Plaintiff then offered in evidence the declaratory statement re-

ferred to, certified by the Receiver of the Land Office to be correct,

which declaratorv statement is as follows :

Declaratory Statement for Cases Whf:re the Land is not
Subject to Private Entry.

I, William M. Scott, of Lewis and Clarke Count}', M. T., being
the head of a familv, and a native born citizen of the United States,
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have on the 5th day of October, A. D. 1868, settled and improved
the south half of the northwest quarter, and the north half of the

south west quarter (S. y, of N. W. % and N. % of S. W. X) of

section No. 17 in township No. ten (10) north of Range No. three

(3) west, in the district of lands subject to sale at the Land OfTice

at Helena, Montana Territory, and containing one hundred and sixtA-

acres, which land has not been offered at public sale, and thus

rendered subject to private entry ; and I do hereby declare mv in-

tention to claim said tract of land as a pre-emption right, under the

provisions of act of 4th September, 1841.

Gi\en under my hand this fifth day of October, A. D. 1868.

WILLIAM M. SCOTT.
In presence of Geo. W. Storey.

Mr. Geo. M. Bourquin was then recalled as a witness on behalf

of the plaintiff, and having been duly sworn testified as follows :

Q. Mr. Bourquin will you please state the method of issuing

an order to show cause why an entry should not be cancelled in the

land office, and whether you are able to keep copies of such notices

in the land office, and if not, why not ?

A. When the time arrives that notice should be given, we
issue a notice on a printed blank. The form is printed and we fill

in the names of the different entr3men, and this sent to the parties

by registered mail, no copy being retained in the office. No copies

are preserved. I believe you asked me for a copy of notice of can-

cellation, cancelling the entry of—to produce certified cop}-

of letter sent to Wm. McLean, dated June 2, 1879, directing him
to show cause within thirty days whether his homestead entr}' for

this land should not be cancelled, and I made a thorough search and

satisfied myself it was not of record.

On cross-examination the witness testified as follows :

" I do not know that anv such notice was ever sent out of my
office. I wotild only know what the records show. I ha\e never

seen any such record ; and I do not know what the custom of the

Department was with my predecesvsors. When the paper is sent

out by registered mail we receive a receipt, and send it to the De-
partment as evidence that the notice has been served. The letter

transmitting it is the onl}' record we have. We make no other

entry.

PLAINTIFF RESTS.

Mr. Walter II. Little was then called as a witness on behalf of

the defendants, and having been duly sworn testified that he is a

real estate broker; that he is acquainted with the value of the land
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in controversy here; and that its value is about $260 or $300 per

acre, or between $20,000 and $24,000.

Mrs. Maria Amacker was then called as a witness on behalf of

the defendants, and beino- sworn, testified as follows:

" My name is Maria Amacker. 1 was once Maria McLean,
the wife of William H. McLean—the one who filed a homestead

entry on this land. He died in 1882. I afterward applied for a

patent to the premises in dispute; and received a patent to the

premises."

The patent from the United States of America to Maria Mc-
Lean, widow of William H. McLean, deceased, for the W. ^^ of N.

W. %, S. E. i^ of N. W. %, and S. W. % of N. E. %, Sec. 17,

Tp. 10 N., R. 3 W, was then introduced in evidence, which patent

is as follows, to-wit :

The United States of America.

Certificate
(

No. II 33.
f

To all Whom these Presents Shall Come—Greeting :

Whereas: Maria McLean, widow of Wm. H. McLean, de-

ceased, of Lewis and Clarke County, Montana Territory, has

deposited in the General Land Oftice of the United States, a certifi-

cate of the Register of the Land Office at Helena, Montana Terri-

tory, whereby it appears that full payment has been made by the

said Maria McLean according to the provisions of the act of Con-
gress of the 24th of April, 1820, entitled " x\n act making further

provision for the sale of public lands," and the acts supplemental

thereto, for the west half of the northwest quarter, the southeast

quarter of the northwest quarter, and the southwest quarter of the

northeast quarter of section seventeen, in township ten, north of

range three, west of Montana meridian, in Montana Territory, con-

taining one hundred and sixty acres, according to the official plat of

the survey of said lands returned to the General Land Oftice by the

Surveyor General, which said tract has been purchased by the said

Maria McLean.

Now Know Ye, That the United States of America, in con-

sideration of the premises, and in conformity with the several acts

of Congress in such case made and provided, have given and
granted^ and by these presents do give and grant unto the said

Maria McLean and to her heirs, the said tract above described.

To Have and to Hold the same, together with all the rights,

privileges, immunities and appurtenances, of whatsoever nature,

thereunto belonging, unto the said Maria McLean and to her heirs

and assigns forever; subject to any vested and accrued water rights
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for mining, agricultural, manufacturing or other purposes, and
rights to ditches and reservoirs used in connection with such water
rights as mav be recoi;nized and acknowledged bv the local cus-

toms, laws and decisions of courts, and also subject to the rights of

the proprietor of a vein or lode to extract and remove his ore there-

from, should the same be found to penetrate or intersect the premises

hereb}' granted, as provided b\' law.

In TicsTiMONV Wher]-:of. I, Gro\er Cleveland, President of

the United States of America, have caused these letters to be made
patent, and the seal of the General Land Otlice to be hereunto
affixed.

Given under my hand at the citv of Washington, the seven-

teenth day of June, in the vear of our Lord one thou-

sand eight hundred and eighty-seven, and of the Inde-

[sEAi..
I

pendence of the L'nited States the one hundred and
ele\enth.

By the President, GROVER CLEVELAND.
By M. McKean, Secretary.

RoBT. W. Ross, Recorder of the General Land Office.

It was then admitted by counsel for the plaintiff that the defend-

ants other than Maria McLean are in possession of the land in dis-

pute as tenants under this patent, or as having obtained title through

conveyances from .the grantee named in the patent, and that their

title is of the same quality. Counsel for defendants then introduced

in evidence certified copies of the homestead application of William

McLean, and all the papers connected with it, foi' land including the

land in dispute—being all the papers required in making a home-
stead entrv, and being the papers upon which the entry introduced

in evidence by plaintiff was based.

Counsel for defendants next introduced in evidence a certified

copv of the application of Maria McLean, widow of William H.

McLean deceased, to purchase the W. ]/, of N. W. ^, S. E. ^ of

N. W. 1/4. and S. W. y^ of N. E. y^ Sec. 17, Tp. 10 N. R. three

west, which application is as follows, to-wit :

U. S. Land Oii'ici-:, /

Helena, Montana. T.
\

I. Maria McLean, the widow of William H. McLean, deceased,

who on the 3d dav of May, A. D. 1872, made homestead entry No.

819 for the W. % of N. W. i<(, the S. E. y^ of N. W. y^ and S.

W. y^ of N. E. % of Sec. 17 in Tp. 10 N. of R. 3 W. in Lewis and

Clarke Countv, Montana Territory, containing one hundred and

sixt^ acres and subject to entrv in Helena. Montana Territory, do



NORTHERN PACIFIC RAILROAD CO. 3

1

hel"eb^• apply to perfect said entry, and my claim thereto, b}" \'irtue

of the second section of the act of congress approved June 15th,

1880, and section 2291 of the revised statutes of the United States,

and for that purpose do solemly swear that I am the widow of said

William McLean; that the said William McLean was a citizen of the

United States: that neither he nor I have heretofore perfected or

abandoned an entry made under the homestead laws of the United
States ; and I further swear that neither he nor I have assigned the

right to receive the repayment of the fees and commissions paid

thereon at the time of making said homestead entr}' No. 819 ; that

said fees and commissions have not been repaid, and that no appli-

cation for such repayment has been made.

MARIA McLEAN.

'I, Francis Adkinson, Register of the Land Office at Helena, M.
T., do hereby certify that the above affidavit was subscribed and

sworn to before me this 15th day of March, A. D. 1883.

F. ADKINSON, Register.

Said application being accompanied bv certified copies of a cer-

tificate of Frank P. Sterling, Probate Judge of the County of Lewis
and Clarke, Territory of Montana, to the effect that Maria McLean
is the widow' of William H. McLean who made the homestead entry

referred to : the certificate of the Register of the Land Office at

Helena, Montana, certifying that Maria McLean had purchased the

tract refvirred to ; the Receiver's receipt for the purchase money
paid for said tract and an affidavit of Maria McLean to the effect

that the said tract is non-mineral in character.

Counsel for the defendants then introduced in evidence a cer-

tified copy of the decision of the commissioner of the General Land
Office, holding for approval for patent the cash entrv of Maria
McLean of the lands in question, which decision is a follows, to-wit :

Department of the Interior, )

General Land Office, Washington, D. C, l

Feb. 20th, 1885.
\

Rcgisfcr and Receiver, Helena, Montana Ter.

Gentlemen—I have considered the cash entry of Maria
McLean, w'idow of Wm. McLean, No. 1134, made March 15, 1883,
under Sec. 2 of the act of June 15, 1880, (21 Stat. 237 ) on the W.
y2 of N. W. %, S. E. % N. W. yi and S. W. %^.Y.. % Sec. 17
T. 10 N. R. three West.

Said tracts are within the withdrawal of odd numbered sections

for the benefit of the jjrant to the Northern Pacific Railroad Com-
pany, upon the map of general route of said Company's road filed in
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this office Feb. 21st, 1872, ordered by letter from this office dated

April 22, received at your office May 6th, 1872.

They are also witliin the forty mile (granted) limits of the

definite located line of said company's road, the map of which was
tiled in this office. July 6, 1882.

The records show that the pre-emption declaratory statement

covering said tracts were filed as follows :

No. 75, by A. J. Wetter, N. W. y^ N. W. ^, with other

tracts, May 13, 1868, alleging settlement same day.

No. 179, by Wm. M. Scott, S. i^ N. W. 14:, with other tracts,

Oct. 5, 1868, alleging settlement same da}-, amended Oct. 20, 1869,

still covering said S. ^ N. W. i^, and again amended Oct. 14,

1872, to No. 2807, exxluding said tract.

No. 252, by Jerome S. Glick, S. W. y^ N. E. %;, with other

tracts, Nov. 27, 1868, alleging settlement the same day.

No. 776, by Robt. C. Wallace, S. W. i^ N. E. y^ with other

tracts, Dec. 13, 1869, alleging settlement the same day.

Mav 3, 1872, Wm. McLean made homestead entry No. 819 on

said W.^>4 N. W. i<(, S. E. 14: N. W. y^, and S. W. y N. E. y^.

The letter directing the withdrawal of the lands for the grant

stated that the order would take effect from the date of its receipt at

your office.

March 22, 1873, the Secretary of the Interior decided (Copp
L. L., 1875, p. 377) that the w-ithdrawal took effect upon the tiling

and acceptance of the map of general route.

McLean's entry having been made after the filing of such map,

was held for cancellation by this office Dec. i, 1874, subject to

appeal within sixty days.

No appeal was taken from this action. Under date July 3,

1879, the local officers reported that McLean had been duly notified

pursuant to office circular of Dec. 20, 1873, to show cause within

thirty days why his entry should not be cancelled for failure to

make' proof of compliance with law within the statutory period, and

that he had taken no action in the matter, and recommended the

cancellation of his entry. In view of the facts that the entry had

been held for cancellation in 1874, and that McLean had allowed

the statutory limit to expire without making the proof required, and

had also failed to establish his claim after due notice, said entry was

cancelled in this office Sept. 11, 1879, '^"^ Y^" were so informed by

letter of that date.

As shown by the certificate of the Probate Judge of Lewis

and Clarke County, M. T., McLean died Aug. 20, 1882.
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Mrs. McLean claims that hei" husband's entry was confirmed by
Section One (i) of the Act of April 21, 1876; that in view of said

fact the cancellation of said entry was error; and that, as his widow,
she has the right to purchase under Section 2, of the Act of June 15,

1880, whereby payment of the piece of land is made equivalent to

proof of compliance with the provisions of the Homestead laws.

Sec. I of the Act of April 21, 1876, provides that all pre-emp-
tion and homestead entries of the public lands, made in good faith

by actual settlers upon tracts of not more than one hundred and
sixt}' acres each, within the limits of any land grant prior to the

time when notice of the withdrawal of the lands embiaced in such

grant was received at the local land otHce, and w^here the pre-emp-
tion and homestead laws have been complied with, and proper proofs

thereof have been made by the parties holding such tracts, shall be
confirmed and patents for the same shall he issued to the partv en-

titled thereto.

Section 2 of the Act of June 15, 1880, provides that persons
who have heretofore under any of the homestead laws entered lands

properly subject to such entry, or persons to whom the right of

having so entered for homesteads may have been attempted to be
transferred by bona fide instrument in writing may entitle them-
selves to said lands by paying the government price therefor, with

credit for the amount already paid, with a further provision that this

shall in no way interfere with the rights or claims of othei^s who
may have subsequently entered said lands under the homestead la\AS.

Counsel for the Railroad Company contends that the Act of

1876, confirms only such entries wherein the homestead laws have
been complied with and proper proofs thereof have been made;
that McLean never invoked the relief provided by said Act but
allowed his claim to expire, and suffered it to be cancelled as here-
tofore stated, more than three years after the passage of said Act,
without protest; that as the land had been withdrawn bv legislative

enactment before the entry was made, upon cancellation of the same
the land became subject to the grant and the matter had become res

adjudicate and other rights had attached at the time the Act of 1880
became a law; and that the right of the Company is held not on)}-

under the legislative withdrawal of 1872, but also under the definite

location of its road in July, 1882.

This ofiice has alread}^ decided that upon the death of a home-
stead entryman the right to purchase under the Act of 1880 de-
scended to his widow. (See to R. and R. Taylor's Falls, Minn..
May 21, 1883, 10 C. L. O. 90. ) Also that cancellation of an entry
is no bar to purchase under said Act. (Ex parte Mitchell 10 C. L.
O. 36.)

It may be that the pre-emption claims herein mentioned sub-
sisting at the date of filing the map of general route were sufficient
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to except the land from the withdrawal, which it is now held took

effect upon such tiling, but beyond the mere fact that they w^ere

then of record there is no evidence of the validity of such claims.

The object of the Act of 1876 was to afford relief to persons

w ho without a knowledge of the withdrawal had made entries on

lands prior to receipt of notice of such withdrawal at the local office

since, as in this case, where there was a prior legislative withdrawal,

such entries could not have been perfected without such legislation.

It is true the act ret|uired the proof of the compliance with the pro-

visions of the homstead law should be made.

Upon the passage of the act of 1880, however, it became
optional with a homestead entr\man to make proof of such compli-

ance or to purchase the land, and such payment is accepted in lieu

of proof. (A. G. and W. U. T. Co. vs. Martin, 10 C. L. O., 329.)

McLean's homestead entr^" is clearly within the terms of the

act of 18S0, in lieu of making proof of the compliance with the pro-

visions of the homestead laws as to residence and cultivation was
not affected bv the definite location of the company's road is, in m}'

opinion, settled by the action of this office and the Department in

the case of O'Dillon B. Whitford against said companw In that

case Whitford had a homestead entry subsisting which excepted the

land from the legislati\'e withdrawal on general route. His entry

was cancelled in 1879 ^o'" f'^ilure to make proof within the statutory

period.

After the road had been definitely located he was allowed to

purchase under the act of 1880. Dec. i, 1883, his cash entry was
considered in this office and held for approval for patent upon the

ground that his homestead excepted the land from the withdrawal

on <reneral route and from the <>rant. This decision was afiirmed

by the Honorable Acting Secretarv of the Interior on appeal, Jan.

7, 1885.

In the case at bar the act of 1876 took the land out of the with-

drawal on general route, and prior to definite location of the road,

the act of 1880 conferred upon the entryman a right to pay for the

same in place of making proof as required prior to that time, which

rijrht, under the decision abo\e cited, was not affected bv the definite

location of the road, and, upon his death, descended to his widow.

Mrs. McLean's cash entry of the land in question is accord-

inglv held for approval for patent, subject to appeal by the railroad

company within sixty days.

Notice of this action will be given the parties in interest through

their resident attornevs by letters of even date herewith.

Verv respectfully,

N. C.^ McFARLAND.
Commissioner.
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Counsel for defendants then introduced in evidence a certified

copy of the appeal bv the Northern Pacific Railroad Company from

the decision of the Commissioner of the General Land Ofiice holding

for appro\'al for patent the cash entrv of Maria McLean; together

with the specifications of error on said appeal.

Counsel for the defendants next introduced in evidence a cer-

tified copy of the decision of the Acting Secretary of the Interior

atfirming the decision of the Commissioner of the General Land
Office and sustaining the application of Maria McLean to purchase

the premises in dispute, which di^ision is as follows, to-wit :

Department of the Interior,
/

Washington, March 28th, 1887.
\

Northern Pacific R. R. Co.
vs

f Entrv within limits of land grant

, r . AT T ( prior to notice of withdrawal.
Maria Mcl^ean. \

'

T//1' CojiiDiissioncr of the Land Office.

Sir—William McLean made homestead entr\- of the W. ]/i of

N. W. %. S. E. y^ of N. W. y and S. W. % of N. E. i^ Sec. 17-

T. 10 N. R. three west, Helena. Montana, May 3-, 1872. This tract

is within the limits of the withdrawal of the odd numbered sections

for the benefit of the Northern Pacific Railroad Company, upon
map of general route filed Februar\- 21st, 1872. The withdrawal

was made February 21st. 1872. notice of which was received at the

local otiice May 6th, 1872. It is also within the forty mile limit of

said road, as fixed by the map of definite location, filed July 6, 1882.

The letter of withdrawal directed that it should take effect from
the date of its receipt at the local office. Subsequently the Secretary

decided that said withdrawal took effect upon the filing and accept-

ance of the map of general route. Whereupon on December ist,

1873, McLean's entry was held for cancellation, subject to appeal,

but no appeal was taken from- said decision.

July 3. 1879, ^^^ local officers reported that McLean had been
notified, pursuant to office circular of December 20, 1873, ^o show
cause within thirty days why his entry should not be cancelled for

failure to make proof of compliance with the law within the

statutory period, and failing to respond to such notice, his entry was
cancelled" September 11, 1879, ^^'^ "*^ appeal was taken from that

action.

McLean died the 20th day of August, 1882, and Maria McLean,
his widow, on March 15, 1883, made application to purchase said

tract under the act of June 15, 1880, upon the ground that her

husband's entry being confirmed by the first section of the act of

April 21, 1876 (19 Stat. 35.") that payment for the land under the
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act of June 15, 1880, is equivalent to proof of compliance with the

provisions of the homestead laws.

Your othce awarded to Mrs. McLean the ri<jjht to purchase,

holding that under the act of June 15, 1880, it became optional with

a homestead entryman, either to make proof of the compliance with

the provisions of the homestead law, or to purchase the land, and

that paNinent for the land is accepted in lieu of such proof, from

which decision the company appealed. At the date of the with-

drawal this tract was covered by the following pre-emption filings :

A.J. Wetter for the N. W. i^ of N. W. '/4 with other tracts

May 13, 1868, alleging settlement same day.

Wm. M. Scott S. y2 N. W . % with other tracts Oct. 5, 1868,

alleging settlement same day, amended Oct. 20, 1869, still covering

said S. ^2 N. W. ^, and again amended Oct. 14, 1872, to No. 2807,

excluding said tract.

Jerome S. Glick S. W. 34^ of N. E. }( with other tracts No-
vember 27, 1868, alleging settlement same day.

Robert C. Wallace, S. W. % of N. E. i^ with other tracts

December 13, 1869, alleging settlement same day.

Prior to the Act of Jul}' 14, 1870, no time had been prescribed

within which pre-emptors were required to make proof and pay-

ment for their claims on unoffered lands, but that act provided that

nothing in the act of March 27, 1854, "shall be construed to relieve

settlers on lands reserved for railroad purposes from the obligation

to Hie the proper notices of their claims, as in other cases, and all

claimants of pre-emption right shall hereafter, when no shorter

period of time is now prescribed by law, make proof and payment
for the lands claimed within eighteen months after the date pre-

scribed for riling their declaratory notices shall have expired."'

The act of March 3, 1871, extended the time within which
proof and payment shall be made one year : and this proxision has

since been in force and was subsequently incorporated in the Re-
vised Statutes as section 2267, whicii provides that all claimants of

pre-emption rights upon unoffered lands shall make proper proof

and payment for the land claimed within thirtv months after the

date prescribed for liling their declaratory notices has expired.

It therefore appears that at the date of the withdrawal a pre-

emption claim to the land in controvers}- was subsisting capable of

being perfected, and hence this tract of land not being perfected by

the withdrawal for the benefit of the road, the homestead entry of

McLean was not controlled by the act of April 21, 1876.

In the case of the Northern Pacific Railroad Company \s. Burl

(3 L. I)., 490) the Department held that the widow of an entry-
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man Iiad the right to purchase under the act of June 15, 1880,

although the entry had been cancelled for faiure to make proof

within the statutory period prior to the definite location of the road,

and although the application to purchase was made subsequent

thereto, following a long line of Departmental decisions. See also

Gilbert vs. Spearing (4 L. D., 463), Holmes vs. Northern Pacific

Railroad Compan}' (5 L. D., 333).

Applying the rule to the case at bar, Mrs. McLean should be

allowed to purchase, and for this reason I affirm your decision, and

herewith transmit the papers.

Very respectfully,

H. L. MULDROW, Act'g Sec.

Counsel for the defendants then stated that the testimony on
behalf of the defendants was closed, and the cause was thereupon

submitted to the Court.

And now, the defendants by their counsel, pray that this, their

bill of exceptions may be signed, sealed, allowed and made a part of

the record in this cause, which is done accordingly this 14th day of

December, A. D. 1892.

HIRAM KNOWLES, J.udge

To J/cssrs. F. M. Dudley and IV. E. Cidleii, Attorneys for PIff.:

You will please take notice that the foregoing is a copy of the

Bill of Exceptions proposed by the defendants in the above entitled

cause. MASSENA BULLARD and
THOS. C. BACH,

Attorneys for Defendants.

Received a copv of the foregoing this 6th day of December,
A. D. 1892, and service thereof is hereby admitted.

F. M. DUDLY and
W. E. CULLEN,

Attorneys for Plamtiff.

Filed Dec. 6th, 1892.

GEO. W. SPROULE, Clerk.

And thereafter, to-wit, on the 14th day of December, 1892, the

following further proceedings were had, and entered of record

herein, in the words and figures following:

(Title of Court.)

Northern Pacific Railroad Company vs. Maria Amacker et al.

Defendants bill of exceptions as filed is this day in open Court
duly signed and allowed.
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It is ordtM-ed that the findings of fact herein be liled nunc pro
tunc as and of date November 14, 1892, said order being made by
consent of respecti\e attorneys.

And thereupon said findings of fact were tiled as of date, No-
vember 14, 1892, wliich said tindings of fact so filed are in the

words and figures following:

In the Circuit Court of the United States, Ninth Circuit, in and for

the District of Montana.

Northern Pacific Railroad Companv,
Plamtiff,

vs.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, x\lexan-

der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

y>V // Rcuicitihcrcd^ That this cause came on regularly for trial

on the 23d dav of May, 1892, before the Court sitting without a

jury, a trial by jury having been expressly waived by a stipulation

in writing signed and filed in open Court by the attorneys of all the

parties plaintiff and defendants herein, before the trial was com-
menced: and witnesses having been examined and evidence having

been introduced; and the cause having been argued by counsel for

l~>oth plaintiff and defendants, the same was by the Court taken

under advisement.

And now, upon this 14th day of November, 1892, one of the

days of the November term of said Court, the Court hereb}' makes
and files the following special findings of fact:

FiNDiN(is OF Fact.

First. That on the 2d day of July, 1864, the United States of

America granted to the plaintiff herein, its successors and assigns,

for the purpose of aiding in the construction of a railroad and tele-

graph line to the Pacific coast, and for other purposes, " ever}-

alternate section of public land, not mineral, designated by odd
numbers, to the amount of twenty alternate sections per mile, on

each side of said railroad line, as said company may adopt, through

the territories of the United States, and ten alternate sections of

land per mile on each side of said railroad whenever it passes

through any State, and whenever on the Ime thereof the United

States have full title, not reserved, sold, granted or otherwise appro-

priated, and free from pre-emption, or other claims or rights, at the
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time the line of said road is detinitely Hxed, and a plat thereof tiled

in the office of the Commissioner of the General Land Office : and

\vhene\'er, prior to said time, any of said sections or parts of said

sections shall have been granted, sold, reserved, occupied b\- home-
stead settlers, or pre-empted or otherwise disposed of, other lands

shall be selected bv said company in lieu thereof, under the direc-

tion of the Secretary of the Interior, in alternate sections and

designated bv odd numbers, not more than ten miles beyond the

limits of said altei^nate sections."

And that it was provided in the Act of Congress by which the

said m-anl was made "That the President of the United States shall

cause the lands to be surveyed for forty miles in width on both sides

of the entire line of said road after the general route shall be fixed,

and as fast as mav be required by the construction of said railroad:

and the odd sections of land hereby granted shall not be liable to

sale or entrv or pre-emption before or after the^ are surveyed

except bv said company, as provided in this act: but the provisions

of the act of September, 1841, granting pre-emption rights, and the

acts amendatory thereof, and of the act entitled 'An act to secure

homesteads to actual settlers on the public domain,' approved May
20, 1862, shall be. and the same are hereby extended to all other

lands on the line of said road when surveyed, excepting those

hereby granted to said company. And the reserved alternate sec-

tions shall not be sold bv the government at a price less than two
dollars and fifty cents per acre when offered for sale."

2d. That plaintiff accepted the grant and constructed the road

named in the act of Congress making the same.

3d. That the land in dispute is a part of an odd section within

twenty miles of the definite line of said road, fixed as required by
said act: and that the only title which plaintiff has or claims to have
to said lands is under and bv virtue of said act.

4th. That on the 21st day of February, 1872, plaintiff filed in

the office of the Commissioner of the General Land Office its map
of general 1 oute of said road; and that the premises in controversy

were and are within twenty miles of the line of said route.

5th. That on the 6th day of May, 1S72, the said map of gen-

eral route of said road was received and filed in the United States

District Land Office at Helena, Montana.

6th. That on the 6th day of July, 1882, the plaintiff filed in the

office of the Commissioner of the General Land Ofiice its map
definiteh' fixing the line of said road.

7th. That on the 21st day of June, 1883, the said map defi-

nitely fixing the line of said road was received and filed in the

United States Land Office at Helena, Montana.
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8th. That on the 5th day of October, 1868, one WilHam M.
Scott filed in the United States Land Office at Helena, Montana,
that being the land district within which said premises were then

and now are situated, his pre-emption declaratory statement in

writing under and in confoimity with the provisions of the laws of

the United States wherein and whereby he made pre-emption claim

to said premises in controversy herein with other tracts, alleging

settlement the same day.

9th. That said Land Othce accepted and tiled and entered the

said declaratorv statement; and that the same was duly and regu-

larh- noted upon the records thereof.

lOth. That the said declaratory statement and tiling is still of

record in said Land Office, and has never been cancelled.

nth. That in the year 1869 the said Scott built a cabin on

said premises and lived there until the fall of that year, when he

moved to the city of Helena, Montana, and continued to live in

Helena until the year 187S, when he removed to the city of Butte,

Montana; that he never returned to said land after leaving it in the

fall of 1869, and never exercised any act of ownership over the

same, and on said date abandoned the same.

i2th. That on the 3rd day of May, 1872, one, William McLean,
duly applied, under the act of Congress approved May 20th, 1862,

entitled "An Act to Secure Homesteads to Actual Settlers on the

Public Domain," and the acts amendatory thereof, to enter the west

half of the northwest quarter, southeast quarter of the northwest

quarter, and the southwest quarter of the northeast quarter of Sec-

tion No. 17, Township No. ten north of Range No. three west,

and was then and there permitted by the Register and Receiver of

the said United States Land Ofhce at Helena, Montana, to enter

said land in controversy under and in accordance with the provisions

of said act of Congress, and that thereupon said McLean did make
an affidavit as required by Section 2290 of the Revised Statutes of

the United States, and filed the same with the Register of the said

Land Office, and his said entr}- was then and there entered upon the

records of said office.

13th. That the premises which are the subject of this action

were included in both the pre-emption Hling of the said Scott and

the homestead filincr of the said McLean.

14th. That on the ist day of December, 1874, ^^^^' Commis-
sioner of the General Land Office wrote to the Register and Re-
ceiver of the U. S. Land Office at Helena, Montana, that the said

homestead entrv of said McLean was held for cancellation for the

reason that the same was made subsequent to the time at which the

right of the Northern Pacific Railroad Company attached thereto.
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15th. That on the 3rd day of July, 1879, ^^^^ Register and

Receiver of the United States Land Office at Helena, Montana,

wrote to the Commissioner of the General Land Otlice that the said

William McLean had been duly notified that his homestead entry

was held for cancellation; that no action had been taken by him,

and recommending the said entry for cancellation.

i6th. That on the nth day of September, 1879, the Commis-
sioner of the General Land Office wrote to the Register and Re-
ceiver aforesaid informing them that the said homestead entry had

accordingly been cancelled.

17th. That there was no cancellation of McLean's homestead

entry until September 11, 1879.

i8th. That said McLean died in August, 1882.

19th. That on the 15th day of March, 1883, Maria McLean,
the widow of said McLean, as such widow, applied to the said Land
Office at Helena, Montana, to purchase said tract, and to perfect her

husband's entry thereof, under the act of Congress approved June

15, 1880, and section 2291 of the Revised Statutes of the United

States.

20th. That the plaintiff herein contested the said apphcation;

that the United States Land Office at Helena, Montana, awarded to

the said Maria McLean the right to purchase said tract under said

application; and that plaintiff herein appealed from said action to the

Commissioner of the General Land Office.

2 1 St. That on the 20th day of February, 1885, the Commis-
sioner of the General Land Office sustained the said application of

Maria McLean to purchase said tract, and affirmed the said deci-

sions of the said Land Office at Helena, Montana, which action was
sustained by the Acting Secretaiy of the Interior, H. S. Muldrow,
on the 28th day of March, 1887, and a United States patent to the

premises in dispute was awarded to the said Maria McLean.

22d. That the premises in dispute now are and were at the

commencement of this action of the value of twenty thousand dol-

lars; that the defendant, Maria McLean, is in possession of said

premises in controversy herein as the grantee under the patent

issued to her by the United States of America for said premises;

and that the defendants other than the said Maria McLean are in

possession of said premises as tenants under said patent, or as having

obtained title through conve3'ances from the grantee named in said

patent; and that all of the defendants' title is of the same quality.

23d. That the plaintiff herein. Northern Pacific Railroad Com-
pany, was incorporated and authorized to equip and maintain its

railroad and telegraph line, and was vested with all the powers and
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privileges neccssaiy to carry into effect the purposes of the act, by
an act entitled "An i\ct granting lands to aid in the construction of

a railroad and telegraph line from Lake Superior to Puget Sound,
on the Pacific Coast, by the Northern Route," approved July 2nd,

1864, being the act referred to in Subdivision First of these findings.

Dated November 14th, 1892.

HIRAM KNOWLES,
Judge of Circuit Court of the United States, Ninth Circuit,

in and for the District of Montana.

Endorsed: No. 140. In U. S. Circuit Court, District of Mon-
tana, Northern Pacific Railroad Company, plaintiff, vs. George S.

Howell et al., defendants. Findings 'of fact. Filed Nov. 14, 1892.

Geo. W. Sproule, Clerk.

And thereafter, to-wit, on the 14th day of December, 1892, the

judgment of the Court in the said action was duly entered herein,

which said judgment is in the words and figures following, to-wit:

In the Circuit Court of the United States, for the Ninth Circuit,

District of Montana.

Northern Pacific Railroad Companv, ^
Plaintiff,

vs.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Waker H. Little, Alexan-

der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

This cause came on regularly for trial, on the 23rd day of May,
A. D. 1892, before the Court sitting without a jury, a trial by jury

having been expressly waived by stipulation in writing, signed and

filed in open Court, by the attorneys of all the parties, plaintiff and

defendants herein, before the trial was commenced, and on said trial

F. M. Dudlev and Messrs. Cullen, Sanders and Shelton appeared as

counsel for plaintiff, Massena Bullard, Esq., appeared as counsel for

defendants Maria Amacker and John J. Amacker, and Thomas C.

Bach, Esq., appeared as attorney for the defendants George S.

Howell, George Gotthardt, Walter H. Little, Alexander J. Steele,

Frank H. Pings, John Blank, Joseph Jordan, Herbert B. Reed and

George Dibert; whereupon George M. Bourquin and William Scott

were sworn and examined on the part of the plaintiff, and Walter H.

Little and Maria Amacker as witnesses on the part of the defend-

ants, and the evidence being closed, the cause was submitted to the

Court for consideration and decision, and after due deliberation
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thereon the Court deli^'ered its findings of law and fact and decision

in ^^riting, which is tiled, and orders that judgment be entered in ac-

cordance therewith.

Wherefore, by reason of the law and the findings aforesaid, it is

ordered and adjudged that the said plaintiff, the Northern Pacific

Railroad Compan}-, do have and recover of and from the said de-

fendants Maria Amacker, John J. Amacker, George S. Howell,

George Gotthardt, Walter H. Little, Alexander J. Steele, Frank H.
Pings, John Blank, Joseph Jordan, Herbert B. Reed and George
Dibert, possession of all and singular those certain premises men-
tioned and described in the complaint herein, to-wit:

The south {Yi) one-half of the northwest (i^^) quarter of Sec-

tion numbered 17, of Township numbered ten (10) north of Range
three west of the principal meridian of Montana. And that said

plaintiff do have and recover from the said defendants its costs and
disbursements in this behalf paid, laid out and expended, amounting
to the sum of ninety-three 89-100 ($93.89) dollars, and that it do
have execution therefor.

Judgment entered December 14th, 1892.

GEO. W. SPROULE, Clerk.

Endorsed: No. 140. In the Circuit Court of the United

States for the Ninth Circuit, District of Montana. The Northern
Pacific Railroad Company, Plaintiff, vs. Maria Amacker et al.,

defts. Judgment. F. M. Dudley, Cullen, Sanders and Shelton,

attorneys for plaintiff.

And thereafter, to-wit, on the i6th dav of December, 1892, the

following further proceedings were had and entered of record

herein, in the words and figures following:

(Title of Court.)

Northern Pacific Railroad Company- vs. Maria Amacker et al.

Counsel for respective parties present in court, and on motion
of counsel for defendants it is ordered that the supersedeas bond in

above entitled cause be fixed in the sum of two thousand dollars

($2,000.00).

And thereafter, to-wit, on the 22d day of December, 1892, the

following further proceedings were had and entered of record
herein, in the words and figures following:

(Title of Court.)

Northern Pacific Railroad Company vs. Maria Amacker et al.

Counsel for defendants in open court this day present their
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petition for writ of error and assignment of errors, which were duly
filed.

And thereupon bond as presented approved and filed, writ of

error allowed, citation and writ of error issued.

Which said petition for writ of error, assignment of errors and
bond are in the words and figures following, respectively:

In the Circuit Court of the United States, Ninth Circuit, District

of Montana.

Northern Pacific Railroad Company,
Plaintiff,

vs.
'

Maria Amacker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, Alexan-
der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

To the Judges of the above named Circuit Court :

Come now your petitioners, the above-named defendants, Maria
Amacker, John J. Amacker, her husband, George S. Howell, George
Gotthardt, Walter H. Little, Alexander J. Steele, Frank H. Pings,

John Blank, Joseph Jordan, Herbert B. Reed and George Dibert,

and respectfully represent that in the records, proceedings, and also

in the rendition of the judgment in the above entitled cause which is

in the said Circuit Court before you, a manifest error hath happened
in the matters and things in your petitioner's bill of exceptions and
their assignment of errors filed herewith, more specifically set forth,

to the great injury and damage of your petitioners.

Wherefore your petitioners pray that it ma}' please 3'our

honors to grant unto your petitioners a writ of error to remove said

cause, and the record thereof, into the United States Circuit Court
of Appeals for the Ninth Circuit, to the end that the error, if any
hath happened, may be duly corrected, and full and speedy justice

done your petitioners; and your petitioners in duty bound will ever

pray. THOMAS C. BACH,
MASSENA BULLARD,

Attorneys for Defendants.

Let the w^rit of error issue as herein prayed.

HIRAM KNOWLES, Judge.

Endorsed: (Title of Court, Title of Cause.) Petition for Writ
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of Error. Filed Dec. 22, 1892. Geo. W. Sproule, Clerk. Massena

Bullard and Thomas C. Bach, attorneys for defendants.

In the Circuit Court of the United States, Ninth Circuit, District of

Montana,

Northern Pacific Railroad Company, ^
Plaintiff,

vs.

Maria x\macker, John J. Amacker, her

husband, George S. Howell, George
Gotthardt, Walter H. Little, Alexan-

der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed and George Dibert,

Defendants.

Now come the defendants and specify and assign the following

as errors committed by the Court on the trial of the above entitled

cause, to-wit:

The Court erred in admitting in evidence over defendants' ob-

jection so much of the certified copy of the tract book offered by

plaintiff as reads "Cancelled as per Commissioner's letter 'F' of

Sept. nth, 1879."

11.

The Court erred in admittino- in evidence over defendants' ob-

jection the letter dated July 3rd, 1879, ^''O'" ^^^ Register and Re-
ceiver to the Commissioner of the General Land Office, offered by
plaintiff for the purpose of showing that McLean had been duly

notified to appear and show cause why his entry should not be can-

celled.

III.

The Court erred in admitting in evidence over defendants' ob-

jection the letter offered by plaintiff and dated Sept. nth, 1S79,

from the, Commissioner of the General Land Office to the Register

and Receiver at Helena, Montana, cancelling the homestead entry of

William H. McLean.

IV.

The Court erred in allowing over defendants' objection the

witness William M. Scott to answer the following question ; as to

whom he left the land covered by his pre-emption filing : "When
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did you leave it, if at all?" the said question being immaterial and in-

competent, the said filing appearing of record valid on its face, and
no abandonment having been tiled.

V.

The Court erred in allowing over defendants' objection the

witness William M. Scott to answer the following question as to

whether he afterwards returned to the land :
" Did you afterwards

return to the land?" the said question being immaterial and incom-
petent, the said filing appearing of record valid on its face, and no
abandonment ever having been filed.

VI.

The special findings found by the Court are not sufficient to

support the judgment, in this : The findings show that after the

grant of lands by Congress to plaintiff, and prior to the filing of its

map of general route in the General Land Ofiice, one William M.
vScott, on the 5th day of October, 1868, duly made pre-emption

claim to the premises in controversy, with other tracts, in conformity

with the provisions of the laws of the United States; that said pre-

emption filing was accepted, filed and noted on the records of the

Land Office at Helena, Montana, and that said filing is still, and was
at the time said map of general route was filed, of record and un-

cancelled.

That on the 3rd day of May, 1872, and prior to the filing of

plaintiff's map of general route in the United States Land Ofiice at

Helena, Montana, one William McLean, under and in conformity

with the laws of the United States, made homestead entry of the

premises in controversv at said U. S. Land Office at Helena, Mon-
tana.

That Maria McLean, the widow of said William H. McLean,
purchased said premises in controversy under the act of Congress
of June 15th, 1S80, by virtue of said homestead entry, and that there-

after, to-wit, on the 17th day of June, 1887, a United States patent

for the premises in controversy was issed to said Maria McLean.

Wherefore, the defendants pray that the judgment rendered in

this cause may be reversed, set aside and held for naught.

THOMAS C. BACH,
MASSENA BULLARD,

Attorneys for the Defendants.

Endorsed: (Title of Court, Title of Case.) Assignment of

Errors. Filed Dec. 22, 1892. George W. Sproule, Clerk. Mas-
sena Bullard and Thomas C. Bach, Attorneys for Defendants.
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we, Maria Amacker,
Herbert B. Reed, as

United States of America.

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

Northern Pacific Raih-oad Company,
]

Plaintiff,
vs.

Maria Amacker, John J. Amacker, her

husband, George S. Howell, Geortre

Gotthardt, Walter H. Little, Alexan-
der J. Steele, Frank H. Pings, John
Blank, Joseph Jordan, Herbert B.

Reed, and George Dibert,

Defendants.

Knozv All Men by these Presents: That
Walter H. Little, Alexander J. Steele, and
principals, and George Dana Linn and Abner B. Clements as sure-

ties, are held and firmly bound unto the above named plaintiff.

Northern Pacific Railroad Company, in the sum of two thousand

(2,000) dollars, lawful monev of the United States, for the payment
of which well and truly to be made we bind ourselves, our heirs, ex-

ecutors, administrators and assigns, and each and every of them
jointl}^ and severally firmly by these presents.

Sealed with our seals and dated this 22d day of December,
A. D. 1892.

Whereas, the above named defendants, Maria Amacker, John J.

Amacker, her husband, George S. Howell, George Gotthardt, Wal-
ter H. Little, Alexander J. Steele, Frank H. Pings, John Blank,

Joseph Jordan, Herbert B. Reed and George Dibert, have sued
out a writ of error to the United States Circuit Court of Appeals for

the Ninth Circuit, to reverse the judgment rendered in the above en-

titled action by the Judge of the Circuit Court of the United States

for the District of Montana.

Now, therefore, the condition of this obligation is such that if

the said defendants shall prosecute their said writ of error to effect,

and answer all damages and costs if they fail to make their plea

good, then this obligation to be void, otherwise to remain in full

force and virtue.

MARIA AMACKER, [seal.]

WALTER H. LITTLE, [seal.]

ALEXANDER J. STEELE, [seal.]

HERBERT B. REED, [seal.]

GEO. DANA LINN, [seal.]

ABNER B. CLEMENTS. [seal.]
In presence of

E. C. BOOM.
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Approved and supersedeas allowed this 22d dav of December,
A. D. 1892. HIRAM KNOWLES,

Judge.

Endorsed: (Title of Court, Title of Cause.) Bond. Filed

Dec. 22, 1892. Geo. W. Sproule, Clerk. Massena Bullard and
Thos. C. Bach, attorneys for defendants.

United States of America, )

> ss
District of Montana.

)

Circuit Court of the United States, Ninth Circuit, District of

Montana.

I, George W. Sproule, Clerk of said Circuit Court, do hereby
certify and return to the honorable the United States Circuit Court
of Appeals for the Ninth Circuit, that the foregoing volume, consist-

ing of seventy-four pages numbered consecutively from one to

seventy-four inclusive, is a true and complete transcript of the

records, process, pleadings, orders, judgment and other proceedings

in said cause, and of the whole thereof, as appear from the original

records and files of said Court; and I do further certify and return

that I have annexed to said transcript, and included within said

paging the original citation, with the proof of service thereof, as also

the writ of error with return thereof.

In witness whereof, I have hereunto set my hand and affixed

the seal of said Court at Helena, in the District of Montana, this

13th day of January, in the year of our Lord one thousand eight hun-

dred and ninety-three, and of the Independence of the United States

the one hundred and seventeenth.

[seal.] GEORGE ¥7. SPROULE, Clerk.
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United States Circuit Court of Appenls

FOR THE NINTH CIRCUIT.

MARIA AMACKER, ET AL.,

Plaintiffs in Error,

VS.

NORTHERN PACIFIC RAILROAD CO,,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR

THE DISTRICT OF MONTANA.

STATEMENT OF THE CASE.

This case comes to this Court on a writ of error to the

Circuit Court of the United States for the District of Mon-

tana (Record, p. i), to reverse the final judgment of that

Court (Record, p. 42), which judgment w^as in favor of the

defendant in error (being the plaintiff in the court below),

and against the plaintiffs in error (being the defendants in

the court below). The cause was tried without a jury, a



stipulation in writing, and signed by the attorneys for all

the parties, having been filed before and at the commence-

ment of the trial, to the effect that a jury was waived and

said cause should be tried to the Court without a jury.

(Record, pp. 9 and 10.) The Court filed its findings of fact,

(Record, pp. 38-42), and ordered judgment in favor of

defendant in error, (Record, p. 22,) and judgment was

entered accordingly. (Record, pp. 42-43.)

The plaintiffs in error, during the progress of the trial,

exxepted to certain rulings of the Court, as specified in the

assignment of errors annexed to and returned with the writ

of error (Record, pp. 45 and 46,) and particularly set forth

in the bill of exceptions (Record, pp. 22-37,) vvhich was al-

lowed by the Judge before whom said case was tried.

The defendant in error in its complaint (Record, pp. 3&4,)

alleges in substance that at all times mentioned it was, and now

is, a corporation created by an act of Congress, approved

July 2, 1864, and acts and joint resolutions amendatory thereof;

that it was the owner of and entitk;d to possession of the

south half of the northwest quarter of section seventeen (17)5

township ten (10) north of range three (3) west of the prin-

cipal meridian of Montana; that on the day of
,

1890, the plaintiffs in error entered into the possession thereof

and ousted it therefrom, and now unlawfully withhold pos-

session thereof; that the land is of the \'alue of over ten

thousand dollars.

To this complaint the plaintiffs in error filed their an-

swers Ricord, p. 6-9), in which thev specifically denied that
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defendant in error is or ever was the owner of or entitled to

the possession of any of the real estate mentioned, or that

they, or any of them, ever ousted or ejected plaintiff in

error therefrom or unlawfully withheld the possession thereof,

or any thereof, from plaintiff.

Thereafter the Court, on the 14th da}' of November,

1892, one of the days of the term at which said cause was

tried, filed its special findings of fact (Record, pp. 38 to 42,)

and judgment was ordered for defendant in error.

One of the specifications of error is that the special find-

ings of the Court are not sufficient to support the judgment.

(Record, p. 46.)

The findings of the Court present the facts in the case

fully, and are as follows (Record, pp. 38 to 42 :)

FINDINGS OF FACT.

First. That on the 2d day of July, 1864, the United

States of America granted to the plaintiff herein, its successors

and assigns, for the purpose of aiding in the construction of a

railroad and telegraph line to the Pacific Coast, and for other

purposes, " every alternate section of public land, not mineral,

designated by odd numbers, to the amount of twent}' alternate

sections per mile, on each side of said railroad line, as said

company may adopt, through the territories of the United

States, and ten alternate sections of land per mile on each side

of said railroad whenever it passes through any State, and

whenever on the line thereof the United States have full title.



not reserved, sold, granted or otherwise appropriated, and

free from pre-emption, or other claims or rights, at the time

the line of said road is definitely fixed, and a plat thereof filed

in the office of the Commissioner of the General Land Office
;

and whenever, jirior to said time, any of said sections or parts

of said sections shall have been granted, sold, reserved, occu-

pied bv homestead settlers, or pre-empted or otherwise dis-

posed of, other lands shall be selected by said companv in lieu

thereof, under the direction of the Secretary of the Interior,

in alternate sections and designated by odd numbers, not more

than ten miles bevond the limits of said alternate sections."

And that it was provided in the Act of Congress b}-

which the said giant was made "That the President of the

United States shall cause the lands to be surve\'ed for fortv

miles in width on both sides of the entire line of said road

after the general route shall be fixed, and as fast as ma^ be

required by the construction of said railroad ; and the odd

sections of land hereb^ granted shall not be liable to sale or

entry or pre-emption before or after thev are surveyed except

by said companv, as provided in this act ; but the provsions of

the act of September, 1841, granting pre-emption rights, and

the acts amendatory thereof, and of the act entitled 'An act to

secure homesteads to actual settlers on the public domain,'

approved May 20, 1862, shall be, and the same are hereby

extended to all other lands on the line of said road when sur-

veyed, excepting those hereby granted to said company.

And the reserved alternate sections shall not be sold bv the



government at a price less than two dollars and fifty cents per

acre when offered for sale."

2d. That plaintiff accepted the grant and constructed the

road named in the act of Congress making the same.

3d. That the land in dispute is a part of an odd section

within twent}' miles of the definite line of said road, fixed as

required by said act ; and that the only title which plaintiff

lias or claims to have to said lands is under and by virtue of

said act.

4th. That on the 21st day of Februar}', 1872, plaintiff

filed in the oflice of the Commissioner of the General Land

Office its map of general route of said road ; and that the

premises in controversy were and are within twenty miles of

the line of said route.

5th. That on the 6th day of May, 1872, the said map of

general route of said road was received and filed in the United

States District Land Office at Helena, Montana.

6th. That on the 6th day of July, 1882, the plaintiff filed

in the office of the Commissioner of the General Land Office

its map definitely fixing the line of said road.

7th. That on the 21st day of June, 1883, the said map

definitely fixing the line of said road was received and filed in

the United States Land Office at Helena, Montana.

8th. That on the 5th day of October, 1868, one William

M. Scott filed in the United States Land Office at Helena,

Montana, that bein<r the land district wathin which said
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premises were then and now are situated, his pre-emption

declaratory statement in writing under and in conformit}-

with the provisions of the laws of the United States, wherein

and whereby he made pre-emption claim to said premises in

controversy herein with other tracts, alleging settlement the

same day.

pth. That said Land OfTice accepted and filed and en-

tered the said declaratory statement: and that the same was

duly and regularly noted upon the records thereof.

loth. That the said declaratory statement and filing is

still of record in said Land Office, and has nex'er been can-

celled.

nth. That in the A-ear 1869 the said Scott built a cabin

on said premises and lived there until the fall of that year,

when he moved to the city of Helena, Montana, and con-

tinued to live in Helena until the year 1878, when he removed

to the city of Butte, Montana; that he never returned to said

land after leaving it in the fall of 1869, and never exercised

any act of ownership over the same, and on said date aban-

doned the same.

1 2th. That on the 3d dav of May, 1872, one William

McLean duly applied, under the act of Congress approved

May 20th, 1862, entitled " An Act to Secure Homesteads to

Actual Settlers on the Public Domain," and tiie acts amenda-

tory thereof, to enter the west half of the northwest quarter,

southeast quarter of the northwest quarter, and the southwest

quarter of the northeast quarter of Section No. 17, Township



No. ten north of Range Xo. three west, and was then and

there permitted b\' the Register and Receiver of the said

United States Land Office at Helena, Montana, to enter said

land in controversy under and in accordance with the pro-

visions of said act of Congress, and that thereupon said

McLean did make an affidavit as required bv Section 2290 of

the Revised Statutes of the United States, and tiled the same

with the Register of the said Land Office, and his said entry

was then and there entered upon the records of said office.

13th. That the premises which are the subject of this

action were included in both the pre-emption filing of the said

Scott and the homestead filing of the said McLean.

14th. That on the ist dav of December, 1S74, ^^^

Commissioner of the General Land Otfice wrote to the Reg-

ister and Receiver of the U. S. Land Otfice at Helena, Mon-

tana, that the said homestead of said McLean was held for

cancellation for the reason that the same was made subse-

quent to the time at which the right of the Northern Pacific

Railroad Company attached thereto.

15th. That on the 3d dav of July. 1879, ^^^ Register

and Receiver of the United States Land Office at Helena,

Montana, wrote to the Commissioner of the General Land

Otfice that the said William McLean had been duly notified

that his homestead entrv was held for cancellation: that no

action had been taken bv him, and recommending the said

entrv for cancellation.

i6th. That on the nth dav of September, 1879, ^^^
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Commissioner of the General Land Office wrote to the

Register and Receiver aforesaid informing them that the said

homestead entry had accordingly been cancelled.

17th. That there was no cancellation of McLean's

homestead entry until September 11, 1879.

i8th. That said McLean died in August, 1882.

19th. That on the 15th day of March, 1883, Maria

McLean, the widow of said McLean, as such widow, applied

to the said Land Office at Helena, Montana, to purchase said

tract, and to perfect her husband's entry thereof, under the

act of Congress approved June 15, 1880, and section 2291 of

the Revised Statutes of the United States.

20th. That the plaintiff herein contested the said appli-

cation ; that the United States Land Office at Helena, Mon-

tana, awarded to the said Maria McLean the right to pur-

chase said tract under said application; and that plaintiff

herein appealed from said action to the Commissioner of the

General Land Office.

2 1st. That on the 20th day of February, 1885, the

Commissioner of the General Land Office sustained the said

application of Maria McLean to purchase said tract, and

affirmed the said decisions of the said Land Office at Helena,

Montana, which action was sustained b}- the Acting Secre-

tar}' of the Interior, H. L. Muldrow, on the 28th day of

March, 1887, and a United States patent to the premises in

dispute was awarded to the said Maria McLean.
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2 2d. That the premises in dispute now are and were at

the commencement of this action of the vahie of twenty

thousand dollars; that the defendant, Maria McLean, is in

possession of said premises in controversy herein as the

grantee under the patent issued to her by the United States of

America for said premises; and that the defendants other

than the said Maria McLean are in possession of said prem-

ises as tenants under said patent, or as having obtained title

through conveyances from the grantee named in said patent;

and that all of the defendants' title is of the same quality.

23d. That the plaintiff herein. Northern Pacific Rail-

road Company, was incorporated, and authorized to equip

and maintain its railroad and telegraph line, and was vested

with all the powers and privileges necessarv to carry into

effect the purposes of the act, by an act entitled "An Act

granting lands to aid in the construction of a railroad and

telegraph line from Lake Superior to Puget Sound, on the

Pacific Coast by the Northern Route," approved July 2nd,

1864, being the act referred to in Subdivision First of these

findings.

Dated November 14th, 1892.

HIRAM KNOWLES,
Judge of the Circuit Court of the United States, Ninth

Circuit, in and for the District of Montana.

The evidence further shows that when Maria Amacker

(McLean's widow) was seeking to "prove up" and obtain a
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patent to the land, the defendant in error filed a contest,

which was finally brought before H. L. Muldrow, Acting

Secretary of the Interior, who decided the cause in favor of

Mrs. Amacker, and held her entry for approval for patent.

SPECIFICATION OF ERRORS.

I.

The Court erred in admitting in evidence over defend-

ants* objection so much of the certified copy of the tract

book offered by plamtiff as reads :
" Cancelled as per Com-

missioner's letter ' F ' of Sept. nth, 1879," to the admission

of which counsel for plaintiffs in error objected for the rea-

sons :

ist. That the letter itself would be the best evidence.

2d. Because it does not appear that McLean received

any notice to appear and protect his right before the depart-

ment.

Which objection was by the Court then and there over-

ruled, and said paper was admitted in evidence.

To which ruling of the Court in allowing so much of the

entry as reads " Cancelled, as Commissioner's letter ' F ' of

Sept. nth, 1879" ^" evidence, counsel for the defendants

then and there excepted.

The entry mentioned is as follows (the cancellation of
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McLean's entry beinjj shown bv a line drawn through the

same)

:

II. E. W. y. N. W. %, and S. E. }( N. W. yi, and S. W.

("Cancelled as per Commissioner's letter ' F ' of Sep.

II, 1879.)

"Sec. 1 7. Township Xo. 10, N. Range No. 3 West, 160

acres, $1.25 per acre, purchase money $16.00. Wm. H. Mc-

Lean, May 3, 1S72. No. of receipt and certificate of pur-

chase, S19."'

XL

The Court erred in admitting in evidence over defend-

ants' objection the letter dated Julv 3d, 1879, ^^om the Regis-

ter and Receiver to the Commissioner of the General Land

Office, offered by plaintiff for the purpose of showing that

McLean had been duly notified to appear and show cause

why this entry should not be cancelled: which letter reads as

follows

:

United States Land Office, )

Helena, Montana, July 3d, 1879.
)

/Ion. Com. GciPI Land Office, Washington, D. C. :

Sir:—We have the honor to report that June 2d, 1879,

the applicants to the following homestead entries were dulv

notified in accordance with your circular of December 20th,

1873, to show cause within thirty days from date of said
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notice why their entries should not be cancelled, and up to

this date no action has been taken.******
No. 819, William McLean, W. y. N. W. >^, S. E. y^ N.

W. i^, and S. W. y. N. E. >{, Sec. 17, 10 N., 3 W., made

May 3, 1872.******
We would respectfully recommend that these homestead

entries be cancelled.

Very respectfully,

J. H. MOE, Register.

F. P. STERLING, Receiyer.

The said letter was offered by defendant in error to show

that McLean had been duly notified to appear and show cause

why his entry should not be cancelled. |
Record p. 25.]

To which evidence and offer counsel for the defendants

objected, for the reason that it does not appear what notifica-

tion was given to McLean, and that the letter simply states as

a conclusion of law that Mr. McLean was duly notilied—what

notice was given not being stated.

The objection was by the Court overruled, and the said

letter admitted in evidence, to which ruling of the Court, ad-

mitting the said letter in evidence, counsel for the defendants

then and there excepted.

III.

The Court erred in admitting: in evidence over defend-
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ants' objection the letter offered by plaintiff and dated Sept.

nth, 1879, f'^o"'' the Commissioner of the General Land

Ofhce to the Register and Receiver at Helena, Montana, can-

celling the homestead entry of William H. McLean, which

letter reads as follows :

F. O. 24,576.

O. 31,284. Sept. II, 1879.

I^cgistcr and Receiver, Helena, Montana, T.:

Gentlemen—I am in receipt of your letters of June 4th

and July 3d last, stating that the applicants in the following

homestead entries were duly notified in accordance with the

circular of Dec. 20, 1873, to show cause why their entries

should not be cancelled, and that no action has been taken by

them, and recommending the cancellation of said entries, yiz:

No. 819, made May 3, 1872, by William McLean, W.

% N. W. %. S. E. % N. W. %, S. W. %^.Y..% 17, 10

N., 3 W.#** * * ***
In yiew of the fact that the above entries were held for

cancellation in Nov. and Dec, 1874, '^"^ ^^ the further facts

that the parties have allow^ed the limitation provided by

statute to expire without making final proof as required, and

have failed to establish their claims after due notice given, the

said entries are hereby cancelled.******
Advise the parties in interest.

Very respectfully,

J. M. ARMSTRONG,
Acting Commissioner.
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To which offer and evidence, counsel for the defendants

objected, for the reason that it is incompetent and immaterial,

and for the further reason that it does not appear that McLean

was ever notified of the action of the department, or to appear

and show cause why his entr}- should not be cancelled.

The objection was by the Court overruled, and the said

letter admitted in evidence.

To which ruling of the Court, admitting said letter in

evidence. Counsel for the defendants then and there excepted.

IV.

The Court erred in allowing o\'er defendants' objection

the witness William M. Scott to answer the following ques-

tion, as to when he left the land covered by his pre-emption

filing : " When did vou leave it, if at all ?"

To which question counsel for the defendants objected

as being immaterial and incompetent, for ihe reason that the

filing appears of record and valid on its face, no abandonment

havinsf been filed.

The objection was by the Court overruled, to which

ruling counsel for the defendants then and there excepted.

The answer of the witness was as follows :

A. I left it in the fall of 1869.

V.

The Court erred in allowing over the defendants' ob-

jection the witness William M. Scott to answer the following
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question as to whether he afterward returned to the land :

" Did vou afterward return to the land ?"

To which question counsel for defendants objected as

being" incompetent and immaterial because the filing appears

of record, uncancelled, and valid on its face, no abandonment

ever having been tiled.

The objection was by the Court overruled, to which

ruling counsel for defendants tiien and there excepted.

The answer of the witness was as follows :

A. No, sir.

VI.

The special findings found by the Court are not sufiicient

to support the judgment, in this : The findings show that

after the grant of lands by Congress to plaintiff, and prior to

the filing of its map of general route in the General Land

Oliice, one William M. Scott, on the 5th day of October,

1868, duly made pre-emption claim to the premises in con-

troversy, with other tracts, in conformity with the provisions

of tlie laws of the United States; that said pre-emption filing

was accepted, filed and noted on the records of the Land

Ofiice at Helena, Montana, and that said filing is still, and

was at the time said map of general route was filed, of record

and uncancelled.

That on the 3d day of Ma}', 1872, and prior to the filing

of plaintiff's map of general route in the United States Land

Office at Helena, Montana, one William McLean, under and
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in conformity with the laws of the United States, made home-

stead entry of the premises in controversy at said United

States Land Otlice, at Helena, Montana.

That Maria McLean, the widow of said William H.

McLean, purchased said premises in controversy under the

act of Congress of June 15th, 1880, by virtue of said home-

stead entry, and that thereafter, to-wit., on the 171)1 dav of

June, 1887, a United States patent for the premises in con-

troversv was issued to said Maria McLean.

CONTENTIONS OF PLAINTIFFS IN ERROR.

I.

The plaintiffs in error contend that the pre-emption filing

of Scott, being valid upon its face and having been accepted

and entered upon the records bv the proper authorities, and

being of record and uncancelled in the local land office at the

time of the filing of the map of general route and at the time

of the filing of the map of definite route, the land covered by

that filing is not contained in the grant to defendant in error.

All of which facts appear fully from the findings: and that

the findings are not sufficient to support the judgment.

II.

The plaintiffs in error contend that their first contention

is true, whether or not Scott continued to reside upon the

land covered by his filing, and therefore the Court erred in
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admitting Scott's testimony tending to show that he left the

hmd in 1869 and did not afterward return.

III.

Plaintiffs in error contend that the pre-emption filing of

Scott, having been made by him and accepted by the local

land officers before the filing of the map of general route,

and being then an existing filing valid upon its face:

a. That the land covered by said filing could not after-

wards pass to the defendant in error by the grant.

/;. That said land was not covered by the withdrawal

clause, and was therefore subject to McLean's homestead

entr^•.

IV.

The plaintiffs in error contend that the land, not being

included in the withdrawal clause, the homestead entry of

McLean was a valid entry, and the act of the Interior Depart-

ment in cancelling the entry was without authority and void.

V.

The plaintiffs in error further contend that it was error

to admit in evidence the letter of July 3d, 1879, written

b}' the Local Land Officers for any purpose, and particularly

for the purpose of showing that McLean was duly notified to

show cause why his entry should not be cancelled.
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VI.

The plaintiffs in error contend that the Court erred in

admitting the letter of the Commissioner cancelling the Mc-

Lean entry.

ARGUMENT.

First. In order to maintain this action, defendant in

error (plaintiff below) must depend upon the strength of his

own title, not upon the weakness of the title of the plaintiff

in error.

Herbert vs. King, 1 Mont. Rep., 475.

City of Helena vs. Albertose, 8 Mont., 499.

Talbert vs. Hopper, 42 Cal., 398.

Treadway vs. Wilder, 8 Nev., 91.

Second. The effect of Seotfs filing; Plaintiffs in error

insist

:

{ci.~\ That, Scott having settled upon the land as a

qualified pre-emptor, having made his declaratory statement,

valid upon its face, which was filed and entered of record in

the Land Office before the map of general route was filed,

his filing being of record and uncancelled at the time of filing

the map of definite route—the land was taken out of the

grant, and this irrespective of the testimony given by Scott

upon the trial.

See R. R. Co. vs. Dunmeyer, 1 13 U. S., 629.

R. R. Co. vs. Whitney, 132 U. S., 357.
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Sioux City & I.F. Town Sur. Co. vs. Griffey, 143 U.S., 32.

Bardon vs. N. P. R. R. Co., 145 U. S., 535.

Whitney vs. Taylor, 45 Fed., 616.

Mclntyre vs. Roeschlaub, 37 Fed., 556.

And under this heading we insist that the Court erred in

admitting the testimony of Scotl to the effect that he had left

the land in the fall of 1869, and had not returned to it. See

specifications of error Nos. 4 and 5 (pp. 47 and 48 of the

Record ), and also specified in this brief.

See cases last cited, in which it is declared :

" It is not conceivable that Congress intended to place

these parties as contestants for the land with the right in each

to require proof from the other of complete performance of

its obHgation. Least of all is it to be supposed that it was

intended to raise up, in antagonism to all the actual settlers on

the soil whom it had invited to its occupation, this great cor-

poration, with an interest to defeat their claims and to come

between them and the Government as to the performance of

their obligations."

See R. R. Co. vs. Dunmeyer, 113 U. S., 629.

R. R. Co. vs. Whitney, 132 U. S., 357.

See also a former hearing of this cause.

N. P. R. R. Co. vs. Amacker, 49 Fed., 529

In which the Court recognizes that the Companv might

have selected indemnity lands (p. 553). It is quite appar-
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ent that if the right to indemnity hinds existed in the case, it

was because the land in question was taken out of the grant,

and it follows that the land never did pass to the Company.

This eiror was quite material, for it will be seen from an

inspection of the opinion of the Court below (Record p. i6)

that the Court was controlled to a great extend by the view

that Scott. havin<x left the land, his rioht would not destro\' the

claim of the company.

In this connection we refer to a position which has al-

wavs been pressed bv counsel for defendant in error, and

which was adopted by the learned Justice before whom the

cause was tried, and who was misled equally bv this position

as bv the one to which we have referred.

The claim made by counsel and the court below (Record,

p. 15,) is to the effect that the cases cited by us do not apph'

where the right relied upon is one based merelv upon the

right to pre-empt, based onlv upon settlement and the filing

of a declaratory statement, but are confined to a pre-emption

entry, where proof has been made and the purchase price

actually paid in the Local Land Ofiice; and counsel and the

Court below reh" upon the cases of Bohall vs. Delia, 114 U.

S., 47; Frisbe vs. Whitney, 9 Wall., 1S7, and The Yosemite

case, 15 Wall., 77.

That both the counsel and the Court have misappre-

hended the effect of those decisions will be quite apparent
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from an inspection of the case next cited, in which the dis-

tinction is plainly shown:

See Shepley vs. Cowan, 91 U. S., 330.

In this case it will be seen that the rule claimed by coun-

sel is confined to the right of the United States as against the

pre-emption claimant.

We do not claim that the United States could not have

excepted such rights, viz.: the right to pre-empt; but we do

insist that the United States did not include in the grant lands

covered by such tilings. The terms of the grant show this

plainly: "Whenever on the line thereof the United States

shall have full title, not reserved, sold, granted or otherwise

appropriated, and free from pre-emption or other claims or

rights," etc.

Surely this includes the right to buy or pre-empt,—that

is, it is claim or right to purchase.

And it is well settled that the company can take no.thing

by presumption; that its claim to the land must come plainly

within the terms of the grant.

See Bardon vs. N. P. R. R. Co., 145 U. S., 533, and cases

cited.

Wilcox vs. Jackson, 13 Pet, 498.

The cases cited above from the Supreme Court of the

United States do not confine the rule to a pre-emption entry

as distinguished from a pre-emption filing.
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In the Dunmeyer case and the case of R. R. Co. vs. Whit-

ney (cited), it is true tliat a homestead entry was involved,

but in the case of Sioux City, etc., vs. Griffey, and Bardon vs.

N. P. R. R. Co., a pre-emption fihng was involved, and both

these cases quote with approval the language of the Court

in the Dunmeyer case, as follows:

"The right of the homestead having attached to the

land, it was excepted out of the grant as much as if in a deed

it had been excluded from the conveyance bv metes and

bounds.""

The fact that the time to prove up had elapsed is no

concern of the defendant in error. It was a matter between

the United States and the claimant above.

See Whitney case, Dunmeyer case and other cases of U.

S. Supreme Court.

See, also, particularly

—

Whitney vs. Taylor, 45 Fed., 616.

As is said in that case, quoting from the Dunmever case:

" With the performance of these conditions the companv had

" nothing to do."

The same rule has been adopted by the Land Depart-

ment, which allows the claimant to pro^•e up after the time

fixed in the statute has elapsed.

See Dunlap vs. Raggio, S S. D., 440.

Davis vs. Davidson, 8 S. D., 417.
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That the opinion of the Department is entitled to great

weight.

See R. R. Co. vs. Whitney, 132 U. S., 357.

The penalty for not proving up in time, as fixed by the

statute, is not forfeiture, but merely makes the land subject to

"the entrv of another purchaser,"' which the company is not.

See R. S. U. S., Sec. 2264.

(/k) Plaintiffs in error insist that the acceptance and

recording of Scott's pre-emption entr}- took the land from

witiiout the grant, by virtue of Sec. 6 of the grant.

It has been held under similar grants, that the grant did

not include land to which any lawful right was attached at the

passage of the act creating the grant, because the lands were

not "public lands" if any right had attached; because Con-

gress could not be presumed as granting that to which others

had obtained a right under another act of Congress; because

(as said in the Leavenworth case)

:

" In the face of this, it is hard to believe that Congress

meant to hold out inducements to the company to delay fixing

the route of this road, until a contingency had happened,

which the act did not contemplate. Besides the improbability

that Congress would offer a premium for delay in making a

railroad," etc.

All of these reasons apply with equal force to lands to

which a right was attached when the map of general route
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was attached. The hmi^uage in the cases above cited is not

confined to rights existing- at the time of the tiling of the

definite map.

" The premium for dela}" '" would be held out if lands

covered by a filing when the map of general route was tiled

would thereafter pass to the compan}-; if the company by

delaying the tiling of its definite map could discourage the

settler and cause him to abandon his claim.

Moreover, it will be seen bv Sec. 6 that all the "odd sec-

tions of land hereby granted shall not be," etc. Now the

land granted was pubhc land, free from other claims and

rights; hence lands covered by any claim could not be with-

drawn. Now, one of two conclusions must be reached: ist,

that all land within 40 miles of the general route, to which

lands the company could obtain a right, were actually with-

drawn when the general map was filed, and that lands within

the above limit and not so withdrawn were not included

in the ffrant; or that before one can sav which lands are

withdrawn by the filing of the general map, he must wait

until the map of definite route shall be filed,—a difTiculty

noted by the learned Justice before whom this cause was

heard. | Record, p. 18.]

Third—As to McLean's right.

That McLean had a right to make a homestead entry is

certain

—

ist. Because under the authorities cited, the land being
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covered by an unexpired pre-emption filing ^vhen the general

route was tiled, the land was not witlulrawn. See

N. P. R. R. Co. vs. Gjuve, 8 Land Dec, 380.

In re, Donovan, 8 L. D., 382.

R. R. Co. vs. Brown, 10 L. D., 662.

and the general principles announced in

Wilcox vs. Jackson, and

Bardon vs. R. R. Co., supra.

that land subject to a claim will not be presumed to be in-

cluded in a subsequent disposition.

2d. Because the right was given by the act of April

21, 1876.

19 Stat, at Large, 35.

And this right could not be taken from him by the un-

authorized act of the Interior Department.

Glidnen vs. R. R. Co., 30 Fed., 660.

N. P. R. R. Co. vs. Burt, 3 Land Dec, 490.

Shepley vs. Cowan, 91 U. S., 330.

3d. Had McLean lived he could have purchased the

land under section 2 of the law of June 15, 1880 (Stat, at

Large, Vol. 21, pages 237-238,) and this right was vested in

his widow by section 2291, R. S., Ed. 1878.

See Whitney vs. Maxwell, 2 Land Dec, 98.

N. P. R. R. Co. vs. Burt, 3 Land Dec, 490.

N. P. R. R. Co. vs. McLean, 5 Land Dec, 529.



—26—

We respectfully submit to the Court, that upon all the

questions of fact concerning the settlement of the prior pre-

emption claimants and McLean, the doctrine of res adjudicate

applies.

It appears/i«Mc^P^^<ift«i:<^^'^<:^<>'^f'/^ that there was

a contest in the Land Office between McLean and the plain-

tiff: that, while a decision of that department upon a question

of law is not decisive, still its decision of the facts is final.

See St. Louis Smeltin</ Co. vs. Kemp, 104 U. S., 636.

U. S. vs. Minor, 114 U. S., 21>l.

Lee vs. Johnson, 1 16 U. S., 48.

It is claimed that McLean's entr}- being cancelled,

whether correctly or not, when the definite map was filed, his

claim could not defeat the claim of the defendant in error.

This we deny :

1st. Because, as above stated, his filing took the land

farm without the grant.

2d. Because the record itself would show that the can-

cellation was without jurisdiction and void.

(ff.) Because the only authority to cancel a homestead

entry is found in Section 2297, and the cancellation was made

not because of abandonment, but because the time had elapsed

for making final proof. And, in this regard, we submit that
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the Court erred in aclmittin<r in evidence the letter of cancella-

tion, there beinir no proof that notice was ever given, which

error is contained in the assitjnment of errors.

All of which is respectfulK- submitted.

MASSENA BULLARD,
AND THOS. C. BACH,

Attornexs for Plaintiffs in Error.
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tfif: Dr>TKirT of moxtaxa.

BRIHF OF DFFHXDAXT IX ERROR.

STATEMENT OF CASE.

This action was brought by defendant in error

to recover posse.s.sion of the south half of the

northwest quarter of section 17. township 10

north, range 3 west of the principal meridian of

Montana. The defendant in error claims title to

said lands under the act of congress approved

July 2. 1S64, entitled "An act granting lands to

aid in the construction of a railroad and telegraph

line from Lake Superior to Puget's Sound on the

Pacitic Coast bv the northern route.'' The



third section of this act provides, amon^- other

things, as follows:

"That there be, and hereby is, granted to the

" 'Northern Pacific Railroad Company,' its siic-

"cessors and assigns, "" ""' •' every alternate

"section of public land, not mineral, designated

"by odd numbers, tf) the amount of twenty alter-

"nate sections per mile, on each side of sai(i

"railroad line, as said conipany may adopt,

"through the territories of the United States,

"and ten alternate sections of land per mile on

"each side of said railroad whenever it ])asses

"through any state, and whenever on the line

"thereof, the United States iiave full title, not

"reserved, sold, granted or otherwise appropri-

"ated, and free from pre-emption or other claims

"or rights at the time the line of said road is

"definitely fixed, and a plat thereof tiled in the

"of^ce of the commissioner of the general land

"office; and whenever, prior to said time, any of

"said sections or parts of sections shall have

"been granted, sold, reserved, occupied by home-

"stead settlers, or pre-empted, or otherwise dis-

''posed of, other lands shall be selected by said

"company in lieu thereof, under the direction of

"the secretary of the interior, in alternate sec-

"tions, and designated by odd numbers, not more

"than ten miles be\'ond ths limits of said alter-

"nate sections.

"

'i'he sixth section ot said ac-t proN ides:

"That the president of the United States shall

"cause the lands to be surveyed for forty miles

"in width on both sides of the entire line of said

"road, after the general route shall be fixed,

"and as fast as may be required by the construc-

"tion of said railroad; and the odd sections of

"land hereby granted shall not be liable to sale



••or entr} or pre-emption before or after they

"are surveyed, except by said compan}-, as pro-

"vided in this act.
"'

The comp;in\- duly accepted the terms, con-

ditions and impositions of this act. Febrnarv2i,

1872, it fixed the general route of that portion of

its road opposite, and within fortv miles of the

land invohed in this action, bv hling a p^at

thereof in the office of the commissioner of the

general land office. April 22. 1872, the com-

missioner of the general land office, under tl e

direction of the secretar}- of the interior, trans-

mitted to the register and receiver of the United

States district land office at Helena, Montana, in

whicli district said land was. a diati'ram showino-

the general route of said railroad; and directed

them to withhold from sale or location, pre-

emption or homestead entry, all the sin-veved and

unsur\eyed odd-numbered sections of public land

falling within the limits of fort}- miles of such

general route. May 6. 1872, this diagram and

order were received and filed in the district land

office.

October 5. 1868, Wiltiam ]\I. Scott settled upon,

and filed in the said United States district land

office at Helena a declaratory statement for, the

south half of the northwest quarter and the north

half ot the southwest qu;irter of said section 17.

This was the (^nly filing or settlement upon the

land until William McLean entered it Ma}' 3,

1872. over two months after the general route of



the railroad was fixed. Scott built a house on

the land in the spring of 1869, and moved into it.

Scott's testimony, which was received after objec-

tion and exception by plaintiffs in error, establishes

that he left the land in the fall of 1869 and did

not thereafter return to it. The declaratory

statement has never been cancelled and is still of

record in the district land office.

May 3, icSyi, Wm. McLean applied under the

act of congress approved Mav 20, i(S62, entitled

"An act to secure homesteads to actual settlers on

the public domain," and the acts amendatory

thereof, to enter the west half of the northwest

quarter, the southeast quarter of the northwest

quarter, and the southwest quarter of the north-

east quarter of said section 17; and his entry was

allowed by the register and recei\er. Whether

McLean ever settled upon the land does not

appear.

December i, 1874, the commissioner of the

general land office wrote to the register ar.d

receiver of the Ignited States district land office

at Helena, Montana, that the homestead entry of

McLean was held for cancellation because made

subsequent to the reservation of said land for the

railroad companw

July 3, 1879, the register and recei\er of the

district land office at Helena wrote the commis-

sioner of the general land office that June 2, 1879,

McLean had been notified, in accordance with

land office circular of December 20, 1873, to show



cause within thirty clays wh}' his entry should not

be cancelled; that he had not appeared; and

recommending the cancellation of said entry-

September II, 1879, the commissioner wrote

the register and receiver, cancelling said entry,

July 6, 1882, the railroad company detinitel}'

fixed the line of its road opposite the land and

within less than forty miles thereof, and filed a

plat of such line in the office of the commissioner

of the general land office. Thereafter the road

was duly completed.

William McLean died in 1882, and March 15,

1883, his widow, Maria McLean, now Maria

Amacker, the plaintiff in error, applied to enter

and purchase the land under the provisions of the

act of congress approved June 15, 1880, and R.

S. ^ 2291. The railroad company contested this

application; but February 20, 1885, the commis-

sioner rendered a decision allowing her to enter,

and holding the land was excluded from the rail-

road grant. The railroad company having ap-

pealed to the secretar}', this decision was affirmed

March 28, 1887. June 17, 1887, a patent was

issued to Mrs. McLean for the land. The defend-

ants, other than Mrs. Amacker, claim title by

conveyances from her. The land is not mineral

and is worth over $20,000.



ARGUMENT.

POINT I.

THK LAM) IN CONTKOVKKSV WAS ITIiMC LAND TO

WHU'ir TICK I NITKI) STATKS HAI> FILI. TITI.K. XOT
KESKKVKD, SOM). GKANTEI) OR OTHKKWISK AP-

PROPKIATED. AND FRKE FKOM PRE-EMPTION
OK OTHKK CLAIMS OK KI<;HTS, FEBRIAKV

•if. 1873. AT THE TIME THE GKNERAL
KOI TE OF SAID ROAD WAS FIXED

AND A PLAT rHF:KKOF FILKD IN

THE OFFICK OF THE COMMIS-

SION'KR OF THK (iEXERAL

LAND OFFICK.

The only settlement or tiling upon this land,

until subsequent to Februaiy 21, 1872, was that

of William M. Scott, who settled thereon Octo-

ber 5. 186S, and hied a declaratory statement

therefor on the same dav."" Scott abandoned the

land in the fall of 1(869! And unless the mere

existence of the declaratory statement on the

records constituted a claim or right to the land

described therein, or a rescr\ation, sale, grant or

appropriation of such land, it must be held that

the land was, in every sense, public land Febru-

ary, 21, [872. The effect of this filing, and the

weight to be given thereto, must be determined

from the provisions of the pre-emption law as

they were at the date of the tiling.

This land, like nil land in Montana, is "unof-

* Record 24, 27.

+ Record 27.



fered land," that is, it has never been proclaimed

for sale. Of this the court takes judicial notice.*

Elling V. Thextou, (Mont.) 16 Pac. Rep. 934.

r. 5. V. Williams. (MontJ 12 Pac. Rep. 853-4

Knight V. U. S. Land Association, 142 U. S.

161.

Kirh- V. Lru'is, 30 Fed. Rep. 77.

Section lo of the act of congress approved Sep-

tember 4, 1 84 1, 5 Stat. 455, provides that "From

and after the passage of this act, every person

being the he;id of a family, or widow, or single

man, over the age of twenty-one years, and being

a citizen of the United States or having filed his

declaration of intention to become a citizen as re-

quired by the naturalization laws, who since

the first day of June, A. D. eighteen hun-

dred and forty, has made or shall hereafter

make a settlement in person on the public

lands to which the Indian title had been at

the time of such settlement extinguished, and

which has been, or shall have been, surveyed prior

thereto, and who shall inhabit and improve the

same, and who has or shall erect a dwelling there-

on, shall be, and is hereby, authorized to enter

with the register of the land ofiice for the district

in which such land may lie, by legal subdivisions,

anv number of acres not exceed.ng one hundred

* "Courts take judicial notice of the following facts * *

Public and private official acts of the legislative, executive and

judicial departments of this territory, and of the United States."

Section 643, Code of Civil Procedure, Complied Statutes of

Montana, 1887.
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and sixt}', or a quarter section of land, to include

the i-esidence of such claimant, upon paying to the

United States the minimum price of such land,

subject, however, to the following limitations and

exceptions: No person shall be entitled to more

than one pre-emptive right h\ \'irtue of this act;

no person who is the proprietor of three hundred

and twenty acres of land in any state or territory

of the United States, and no person who shall quit

or abandon his residence c.n his own land to reside

on the public land in the same state or territory,

shall acquire anv right of pre-emption under this

act/'

Section 12 of the same act requires that ''prior

to any entries being made under and by virtue of

the provisions of this act, proof of the settlement

and improvement thereby required, shall be made

to the satisfaction of the register and receiver of

the land district in which such lands mav lie/''

Section 13 requires "that before any person

claiming the benefit of this act shall be allowed to

enter such lands" he or she must make oath to

certain things set forth in the section, among

which is that he has not settled upon or improved

the land to sell the same on speculation, but in

good faith to appropriate it to his, or her, own

exclusive use or benefit.

Section 15 requires "that whenever an\' person

has settled or shall settle and improve a tract of

land, subject at the time of settlement to private

entry, and shall intend to purchase the same under



the provisions of this act, such person shall, in the

tirst case, within three months after the passage

of the same, and in the last within thirty days next

after the date of such settlement, file with the

register of the proper district a written statement,

describing the land settled upon, and declaring the

intention of such person to claim the same under

the provisions of this act; and shall, where such

settlement is already made, within twelve months

after the passage of this act, and where it shall

hereafter be made, within the same period after

the date of such settlement, make the proof, affi-

davit, and payment herein required; and if he or

she shall fail to lile such written statement as

aforesaid, or shall fail to make such affidavit, proof

and pavment, within the twelve months aforesaid,

the tract of land so settled and improved shall be

subject to the entry of any other purchaser."

Section 5 of the act of congress approved

March 3, 1843, 5 Stat. 619, provides "That claim-

ants under the late pre-emption law, for land not

yet proclaimed for sale, are required to make

known their claims, in writing, to the register of

the proper land office, within three months from

the date of this act when the settlement has been

alreadv made, and within three months from the

time of the settlement when such settlement shall

hereafter be made, giving the designation of the

tract, and the time of settlement; otherwise his

claim to be forfeited and the tract awarded to the

next settler, in the order of time, on the same

tract of land, who shall have given such notice.
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and otherwise eoinplied with tlie eonditions oi the

hnvr

These }ir()\ isions ol the pre-emption law re-

mained Linehan^ed until the passa^'e of the aet of

|uly 14, 1S70, 16 Stat. 279.

Instruetions of Mareh 10, i(S69, 2 Lester's L.

L. 241

.

And Seott's deelaratory statement was tiled un-

der the provisions of this act of 1^4:5.

1
A.

I

A FILINCi, WITHOUT MORE, DOliS NOT

ATTACH A CLAIM OR RIGH'I' TO LAND.

The tiling of a declaratory statement does not

constitute an entrv of the land. The distinction

between the entry and the declaratory statement,

under the pre-emption law, is yerv marked, and

care should be taken not to confuse the two.

The entry is onh iiiade "upon pa\ing to the

United ^States the minimum jirice lor such land.'"

As a condition jirecedent thereto, the settler is

required to "'make proof of thesettlcment ;md im-

provement retpiired f' and to "make oath belore

the register and receixer'''' of his or hei- (jualihca-

tions, Twel\ e months are allowed from the date

of settlement in which to make the entiA' on offered

lands: on unoffeix-d l;nuls the time \\as, until Juh-

14, 1S70, limited onh' h\ the pi-oclamation of the

lands for sale. A yalid pre-emption entry vests

the entrN'man with an equitable title to the land

entered, of which not even congress can depri\e
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him. Tlie entry, whetlicr made under the pre-

emption, homestead, or other piibhc land law,

operates to segregate the land entered from the

mass of public lands. It reserves and appropri-

ates the land. Its allowance requires the exercise

of qiiizsi judicial functions on the part of the land

officers ; and if the land be subject to entry, their

decision, until reversed by their superior officers,

and the entrv cancelled, preserves the land from

other disposition.

R. & D. R. R. Co. v. Whitiiej', 132 U. S.

303-4.

Reservation of Land for Pnblic Uses, 17 Op.

Atty. Gen. IGd.

Coriirlius v. Kcssci, 128 U. S. -f{i(».

Siiiiii/oiis V. ]]\ri^iu-r, l<>i U. S. 2(;1.

Witherspoon v. Din/civi, 4 Wall. 218

r. S. v. Steciiirsoii, -f U. S. App. 343. 1 C.

C. A. 55.^.

Snuth V. Iiu'iiij^, 23 Fed. Rep. 743.

W^ilson V. Fi)ii\ 40 ¥t(\. Rep 53.

Sfnnsoii v. Clnrkc\ 45 Fed. Rep. 7H<>.

Aju. Mtgc. Co. v. Hoppci\ 48 Fed. Rep. 47.

Kate Cox, 1 L. D. 52.

Whilncy v. MaxwclL 2 L. D. 98.

Henry Cliff, 3 L. D. 217-218.

St. P. M. & M. R\v Co. v. Forscth. 3 L. D.

44(5.

Lego II V. TlioJiias, ct al. 4 L. D. 441.

Nymon v. St. P. J/. & M. R'y Co.. 5 L. D.

39(;.

Grove v. Crooks, 7 L. D. 140.

James A. Forward, 8 L. D. 528.
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Etnier v. Zook\ 11 L. D. 452.

Leary v. Manuel, 12 L. D. 345.

Swims V. JFrtr^, 13 L. D. 686.

Mathias Ebert, 14 L. D. 589.

TJic Filing.

The declaratory statement, o notice of inten-

tion to claim the land must, if the land be offered

land, be filed within thirty days from settlement;

for unoffered land, within three months from such

time. It is a brief written notice, giving the date

of the alleged settlement, the description of the

land, and declaring the intention of the settler to

claim the land under the pre-emption laws. It

may be, and frequently is, transmitted to the local

office by mail, or by agent, and is filed without

the officers ever seeing the alleged settler,
'"'' or

* In a letter written October 23, 1857, the commissioner of the

general land office says, "the declaratory statement need not be filed

in person. The settler must file a written statement signed by him-

self or his duly authorized attorney. It may be transmitted by mail,

or entrusted to an agent, but in either case, at the risk of the set-

tler," (i Lester's Land Laws, 464).

The commissioner in his annual report for 1885, speaking of

declaratory statements, says: "These are pre-emption filings, which

have never been required by office regulations to be authenticated

even by a 'land office oath.' A simple 'declaration of intention,'

purporting to be signed and witnessed, is all that is required to put

a claim on record. The filings are not required by regulations to be

made in person; they may be sent through the mails, and are sent,

not only from within, but from without land districts, and even from

distant states, where the parties are not settlers on public lands, as

claimed, have never seen the lands for which the filings are made,

and have never been in the state or territory in which the lands lie;

and speculators cover the records with such filings." Page 70.

The form of declaratory statement prescribed by the interior

department, is shown in Scott's D. S., on page 27-8 of the record.

The method of keeping a record of these declaratory statements

in the land offices is prescribed in Circulars of Instructions issued
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having any knowledge of the facts recited in the

declaratory statement.

The filing of the statement does not represent

a determination by the officers upon an}' of the

recitals contained in the statement. They do

not, as a condition precedent to allowing the til-

ing, pass upon the qualifications of the declarant,

or determine if he has made a settlement as

alleged. Indeed, the statement is not required to

allege facts sufficient to show that the declarant

is qualified to enter land under the pre-emption

September 15, 1841, and May 8, 1843. Under the act of September

4, 1841, a declaratory statement was not required for unoffered

lands. In circular of September 15, 1841, the district land officers

were instructed as follows:

"Where the land was subject to private entry at the date of the

settlement made since ist June, 1840, and prior to the passage of

this act, and the settler is desirous of securing the same under this

act, he must give notice of his intention to purchase the same under

its provisions within three months from the passage of the law; that

is, before the fourth day of December, next.

[Where the land was subject to private entry at the date of the

law, and a settlement shall thereafter be made upon such land, or]

where the land shall hereafter become subject to private entry, and

after that period a settlement shall be made, which the settler is

desirous of securing under this act, such notice of his intention must

be given within thirty days after the date of such settlement. Such

notice, in both (all) cases must be a written one, describing the land

settled upon, and declaring the intention of such person to claim the

same under the provisions of this act.

In the first case the proof, affidavit, and payment must be made

within twelve months after the passage of this act; and in the second

case, within twelve months after the date of such settlement.

These declaratory statements are to be regularly numbered by the

register in the order of the date of their reception, and entered in a

suitable book, columned off, to show the number, date when

received, name of the party, and description of the tract claimed;

and monthly abstracts of the same are to be furnished to the general

land office, with your other monthly returns.

The existence of these claims should be indicated on the town-

ship plats by marking, with red ink, a cross (f ) on the spot occupied

by the tract claimed; and, also, with red ink, noting on the same
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laws. The only question the officers are called

upon to determine in tiling a declaratory state-

ment, is whether or not the land is public. The

existence of a filing of record, therefore, unlike

an entry, does not evidence a decision b}' the

officers upon the facts recited in the statement.

In this respect the declarator}- statement bears to

the entry a relation somewhat analogous to that

borne by a complaint to a judgment.

The tiling of a declaratory statement does not

operate to reserve or appropriate the land de-

spot the number of the declaratory statement, in neat and very small

figures, so as not too much to interfere with the regular annotations

which will have to be made when the regular proof and pay-

ment shall have been made by the claimant, and his entry of the

tract coftsummated. The existence of such claims should also be

noted, in pencil, in their appropriate places in the tract books." (i

Lester L. L. 362-3).

The act of March 3, 1843, having required declaratory statements

to be filed for unoftered lands, the following additional instructions

were issued March 8, 1843:

"The fifth section requires that similar notices or declarations in

writing should be filed by settlers under the act of 4th September,

1841, on land not subject to private entry. These declarations are

to be filed in your office by every such settler within three months

after his settlement, except as to those whose settlements were made
prior to the 3d March last; in which cases, such declarations are to

be filed within three months from that date, viz.: before the 3rd

June next. The register will number such statements regularly in

the order of their date of reception, enter them in a suitable book

prepared therefor, furnish this office with monthly abstracts from

said book, and in all other respects pursue the same course in rela-

tion to them as he is required to do by the 3rd and 4th paragraphs on

the second page of the circular of 15th September, 1841, in

regard to the declarations therein referred t;). Particular care must

be taken not to confound the two species of declarations, but to keep

separate files thereof, enter them in the respective books prepared

for each, and in the monthly abstracts transmitted to this office, dis-

criminate between the two by heading the one 'For land subject to

private entry' and the other 'For land not yet oflered for sale. " (i

Lester's L. L. 371).

This practice remains unchanged.
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scribed therein, or to take it out of the category

of pubHc lands. The fiHng, if made by one quaH-

fied to enter the land under the pre-emption laws,

confers a mere preference right of purchase as

against third persons, if the land is disposed of

under the public land laws; but it confers no

rights as against the United States; and the land

covered by such tiling remains public land, open

to either settlement or entry by an}' qualified per-

son, subject to the possible exercise by the filer of

his preference right of purchase.

Reservation of Lands for Public Uses, 17 Op.

Atty. Gen. 160.

Forbes V. Driscoll, (Dak. J 31 N. W. Rep. 636.

Brazen v. Corson, (Ore.) 19 Pac. Rep. 72.

Hiiiiphill V. Davit's. 38 Cal. 578.

Decision of Commissioner, dated Sept. 1, 1868,

Zabriskie's Land Laws, 85.

Thomas v. DnnnJiillcr, 1 L. D. 486,

Field V. Black. 2 L. D. 581.

State of Alabama, 3 L. D. 315.

hhllngs V. Burns, 8 L. I). t224.

Waller V. Davis, 9 L. 1). 262.

Tlic filing of Scott was, consequentlv, without

effec t so far as the railroad grant was concerned,

except in so far as it mav have operated to attach

to the land a ''pre-emption or other claim or

ris^ht."
"^

* The distinction between entries and filings is of the utmost

importance in the case at bar; and in examining the decisions with

reference to these questions, it should be kept in mind. In K. P.

Ry. Co. V. Diinmeyer, 113 U. S. 629; Mclntyre v. Roeschlaub et al,
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In the phrase ''pre-emption or other claims or

rights," a pre-emption is considered indifferently

as either a claim or a right. Throughout railroad

land grant legislation "right of pre-emption"

"pre-emption right" and "pre-emption claim"

are treated as synonomous terms, and are used

indifferently to designate the claim or right aris-

37 Fed. Rep. 556; H. & D. R. R. Co. v. Whitney, 132 U. S. 357;

and Sioux City etc. Land Co. v. Griffey, 143 U. S. 32, Bardon

V. N. P. R. R. Co. 145 U. S. 535, 545; the lands held excluded from

the grants there in question, were excluded by entries.

The reasoning of the court in H. & L). R. R. Co. v. Whitney,

holding a voidable entry would exclude land from a grant; "but

these defects, whether they be of form or substance, by no means
render the entry absolutely a nullity. So long as it remains a sub-

sisting entry of record, whose legality has been passed upon by the

land authorities and their action remains unreversed, it is such an

appropriation of the tract as segregates it from the public domain,

and therefore precludes it from subsequent grants," cannot apply to

a pre-emption filing. And see: Newhall v. Sanger, 92 U. S., 761;

Mclntyre v. Roeschlaub et al, 37 Fed. Rep. 556; Bardon
V. N. P. R. R. Co. 145 U. S. 540, 545; St. P. M. & M.
Ry. Co. V. Forseth, 3 L. D. 446; St. P. M. & M. Ry. Co. v. Leech,

3 L. D. 506; Hollants v. Sullivan, 5 L. D. 115; W. & St. P. R. R.

Co. 9 L. D. 653-4. S. P. R. R Co. v. Cline, 10 L. D. 31; St. L. &
L M. R. R. Co. 13 L. D. 560. Compare the following decisions

with reference to pre-emption filings: N. P. R. R. Co. v. Meadows,

46 Fed. Rep. 254; Cahalan v. McTague, 46 Fed. Rep, 251. (In

this case what is inadvertently called an "entry" made June 13,

1878, was a D. S. filing); McLaughlin v. Menotti, (Cal.) 26 Pac.

Rep. 882; Sioux City etc. Land Co. v. Griffey, 143 U. S. 41; Claim

of Lutz's Heirs, 9 Op. Atty. Gen, 515; i Copp"s L. O. 29; 6 Copp's

L. O. 142; Caldwell v. M. K. &T. R. R. Co. 8 L. D. 570; Allersv. N. P.

R. R. Co. 9L D. 452; N. P. R. R.Co. v.Stovenour, 10 L. D. 648; N.

P. R. R. Co. v. Moling, 11 L. D. 130; Kricklan v. St. P. & S. C. R. R.

Co. 13 L. D. 22; N. P. R, H. Co v. Flett et al, 13 L. D. 617; Meister

V. St. P. M. & M. Ry. Co,, 14 L D, 624. A declaratory statement is

some times spoken of as ''prima faci,- valid ' "valid upon its face" or

"voidable," The use of these terms ignores at once the nature and

definition of a declaratory statement, and the definition of the terms

used. A declaratory statement, as the name indicates, is a state-

ment and nothing more. It can no more be "valid" or "prima fan,-

valid" or "valid on Its face" or "invalid" or "voidable" or "void"

than can an affidavit or any other statement of facts.
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ing under the pre-emption law, which, by having

attached to the land, excludes it from the grant.

The tirst act granting lands to ai.l iti the con-

struction of a railroad was the act of September

20, 1850, entitled "An act granting the right of

way, and making a grant of land to the states of

Illinois, Mississippi and Alabama, in aid of the

construction of a railroad from Chicago to

Mobile," 9 Stat. 466. By this act it was provided:

"In case it shall appear that the United States

"have when the line or route of said road and

"branches is definitely fixed by the authority

"aforesaid, sold any part of any section hereby

"granted, or that the right of preemption has

"attached to the same," lieu lands shall be

"selected "equal to such lands as the United

"States have jold, or to which the right of pre-

"emption has attached as aforesaid. ^ * "

Substantiall}' this same formula, using the term

''right of pre-emption" is used in many of the

subsec^r.ent railroad grants.

Act of June li), 1852. 10 Stat. «; act of Febru-

ary i), 1853. 10 Stat. 155; act of June 29,

1854, 10 Stat. 302; act of May 15, 1856. 11

Stat. 0; act of May 17. 1856, 11 Stat. 15;

acts of June 3, lb56. 1 1 Stat. 17; id. 18; id. 20

id. 21; act of August 11, 1856. 11 Stat. 30;

act of March 3, 1857, 11 Stat. 195; act of

March 3, 1863, 12 Stat. 772; act of March 3,

1863, 12 Stat. 797; act of May 5. 1864, 13

Stat. 64; id. (>e: act of May 12, 1864, 13

Stat. 72; act of June 25, 1864. 13 Stat. 183;

cict of July 1, 1864, 13 Stat. 339; act of April

10, 1866. 14 Stat. 30; act of July 4, 1866, 14

Stat. 83; id. 87; act of July 23. 1866. 14 Stat.
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210; act of July 25, 1800, 14 Stat. 230; act

of July 20, 1806, 14 Stat. 280; act of July

28, 1800, 14 Stat. 388; act of December 20,

1806. 14 Stat. 374.

In other acts the term used is ''pre-emption

claim." Thus in the act approved July i, 1862,

12 Stat. 489, there is granted every alternate sec-

tion, etc., "to which a pre-emption or homestead

claim may not have attached." And see:

Act of June 2, 1804. 13 Stat. 95; act of luly 2,

1864, 13 Stat. 356; and act of March 3, 1871.

16 Stat. 573.

These acts were all passed pursuant to an uni-

form policy, and are to be construed in pari

materia.

"The internal improvement grants are all of

"the same general character, having' the same

"great object in view, and are all part of one

"grand system, and laws having in view the

"same general purpcjse should be construed ///

''pari matcriix unless the intention of the legis-

"lature is plainly shown to be otherwise.

"Indeed, where no ambiguity exists in the law,

"it should be read in the light of the uniform

"construction of the other acts relating to the

"same subject."

N. P. R. R. C"o. Unpublished Opinion of Secre-

tary Lamar, delivered August 15, 1887.

Where laws are enacted pursuant to a common

policy, it will be presumed, in the absence of cN'i-

dence to the contrary, that congress intended a

similar construction to be placed upon analogous

provisions therein. An intention to change such
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policy should not be imputed to congress, unless

the law will admit of no other construction.

Morton v. Nebraska, 21 Wall. 669, 671.

Miui}ig Co. V. Consolidated M. Co., 102 U.

S. 167.

U. S. V. Gear, 3 How. 13»».

State V. Springfield, 6 Ind. 88, et seq.

N. P. R. R. Co. V. St. P. M. & M. Ky Co.,

26 Feb. Rep. 557-8.

There is nothing in the history of these various

acts, nor in the debates of congress with reference

thereto, to indicate any intention to change the

policy with reference to what should be sufficient,

under the pre-emption law, to exclude lands from

these grants. The term ''right of pre-emption""

had been found sufficient to protect every claim or

right which congress had considered entitled to

protection. The use of the term ''pre-emption

claim'' in soms of the later acts was not to

remedy some defects shown by experience in the

earlier acts, nor did it indicate a change in the

policy of congress with reference to the nature of

the interests protected. The contemporaneous

enactn:ient of laws in which the original term is

used unmoditied, forbids such a conclusion. And
the act appro\ed June 2, 1864, 13 Stat. 95, is con-

clusive that congress in these granting acts uses

the terms as synonomous. This act is an amend-

ment to the act of May 15, 1856, 11 Stat. 9, mak-

ing a railroad grant from which was excepted

lands to which "the right of pre-emption had at-

tached:" and it uses the terms "pre-emption
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claim" and "pre-emption right'' indifferentl}"; and

both are used as synonomous with the "right of

pre-emption"" referred to in tlie original grant. '"'

* As showing the congressional use of "pre-emption claim" and

"pre-emption right" as synonomous, attention may be called to the

debates in congress with reference to the Union Pacific act of July

2, 1864. Section 6 of a substitute introduced in the senate pro-

vided, among other things:

"That there be, and hereby is, granted to said company * * *

every alternate section of the public land, designated by odd num-

bers, * * * tQ vvhich a prc-c-Dtption or homestead claim may not

have attached at the time the line of said road is definitely fixed;

but if by reason of sale by the United States or by pre-emption or

homestead right attaching to any such alternate section or part of a

section so hereby granted * * * it shall be lawful for said com-

pany to select, locate and receive patents for so much of the other

lands * * * as will make up the quantity granted to said com-

pany."

Congressional Globe, ist Sess. 38th Cong., p. 2328.

May 21, 1864, Senator Harlan moved to amend said section to

make it read;

"But if by reason of sale by the United States, or hy pre-emption

or homestead right, attaching to any such alternate section or part of

a section so hereby granted * * " it shall, in either case, be

lawful for said company to select, locate and receive patents for so

much of the other public lands of the United States not sold,

reserved, or otherwise disposed of, and to which a pre-emption or

homestead claim may not have attached as aforesaid. « * * "

The amendment was adopted. Congressional Globe, ist Sess.

38 Cong., p. 2398.

The act as finally approved omitted entirely the indemnity pro

visions.

This use of the term "pre-emption claim" is a common one.

"A pre-emption claim may be defined to be a right or interest

subsisting, under the pre-emption law, in some person, to a tract of

public land, which, by a further full compliance with the law, may
be ripened into a perfect title."

W. P. R. R. Co. V. Spratt, Copp's I'ub. I,and Laws, 416.

"And so in numerous other sections is the right of pre-emption

entry spoken of as a claim . It is frequently spoken of as a right. It

is by the law a right demandable, to be exercised under the pro-

visions and conditions of the law."

U. S. V. Spaulding, (Dak.) 13 N. W. Rep 260.

"I may say further I do not think the fact of making a filing alone

of an application to pre-empt land, unaccompanied by any other acts

ought to be considered a pre-emption claim at all, as that term is

understood in law."

N. P. R. R. Co. V. Meadows, 46 Fed. Rep. 255.
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The interior department has never made a dis-

tinction between those grants where the term

employed is "pre-emption right," and those where

it is "pre-emption claim." For over thirty years

these terms, as used in the railroad grants, have

by that department, been construed as synono-

mous. Upon that construction hundreds of cases

have been decided, the title to thousands of acres

depends , and it should not now be disturbed

unless clearh' wrong.

"The principle that the contemporaneous con-

"struction of a statute by the executive officers

"of the government, whose duty it is to execute

"it, is entitled to great respect, and should

"ordinarily control the construction of the stat-

"ute by the courts, is so firmly imbedded in our

"jurisprudence, that no authorities need be cited

"to support it."

Pennovcr v. McConuaugJiy, l-iO U. S. 23.

Heath V. Wallace. 138 U. S. 582.

U. S. V. Philbrick, 120 U. S. 59.

U. S. V. B. e-r M. R. R. Co., 08 U. S. 341.

U. S. V. Graham, 110 U. S. 221.

" 'Claim,' when used as a noun and in relation to land, has, in

most of the states, a signification beyond that of a mere demand—

a

right not reduced to enjoyment but to be enforced against another—

-

but it is used as well to express all the rights which a person holds

and enjoys in the land. Pre-emption claims, homestead claims, and

mining claims are familiar instances."

Marshall v. Shafter, 32 Cal. 191.

"A pre-emption claim is a lawful claim because regularly initi-

ated under the laws of the country."

McLaughlin v. Menotti, (Cal.) 26 Pac. Rep. 882.

"A claimant is one having some interest in the land, which is

recognized by the laws of the United States."

W. P. R. R. Co. V. Tevis, 41 Cal. 494.

This word (claim) is, in all legislation of congress on the subject,

used in regard to a claim not yet perfected by a title from the gov-

ernment by way of a patent."

Iron-Silver Min. Co. v. Campbell, 135 U. S. 299.
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The Laura, 114 U. S. 41(1.

U. S. V. Moon^, 95 U. S. 763.

Broi.'u V. r. 5. 113 U. S. 571.

Robertson v. Doivning, 127 U. S. 613.

H. & D. R. R. Co. V. Whitney, 132 U. S.

3G6.

A declaratory statement does not create a "pre-

emption claim'' or "rio^ht of pre-emption,''' nor

does the mere tiling of such statement attach such

right to the land.

"The right of pre-emption is the right to enter

"lands at the minimum price in preference to

"any other person, if all the requirements of the

"law are complied with. The prior settlement,

''declaratory statement, and proof are not the

"pre-emption, /;/// only the means of securing

''the right of pre-emption
"

Nix V. Allen, 112 U. S. 136.

"It is, simply, the right which a person, who
''has complied with certain requirements of the

"law, has to purchase a portion of the public

"lands at the minimum price to the exclusion of

''all others. It is wholly a creature of the

"statute, and is exercised and exhausted as soon

"as the purchase and entry are made."

Camp V. Smith, 2 Minn. 138 (Gilf.

)

McKean v. Cranford, (i Kas. lib.

Myers v. Croft, 13 Wall. 2116.

Aiken v. l^erry^ ('» Saw. 87.

Dillifighain v. Fisher, 5 Wis. 48t).

J. B. Raymond, 2 L. D. 854.

The fourth section of the act of July 2, 1S64,

13 Stat. T,<^6. granting lands to the l^nion Pacific,

pro^•ides:
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"Any lands granted by this act, or the act to

"which this is an amendment, shall not defeat

"or impair any pre-emption, homestead, swamp
"land, or otJicr laivful claim.''

This is a congressional definition of a "pre-

emption claim, '^ as a lawful claim; and is conclu-

sive as to the sense in which congress emplo3'ed

the term. And it must be taken in the same

sense in the Northern Pacific act.

"If it can be gathered from a subsequent

"Statute in pari materia, what meaning the

"legislature attached to the words of a former

"Statute, they will amount to a legislative dec-

"laration of its meaning, and will govern the

"construction of the first statute."

U. S. V. Freeman, 3 How. 564.

Philadelphia, etc. , R. R. Co. v. Catawissa

R. R. Co., 53 Pa. St., 20, 39. 60.

U. S. V. Gilmore, b Wall. 330.

U. S. V. Alexander, 12 Wall 180-1.

U. S. V. Mjnderse, 7 Blatch. 490.

C. S. V. Tilden, 10 Ben. 173.

Johnso)i V. Tompkins, Baldwin, 582.

That this construction of the phrase "pre-emp-

tion or other claims or rights'^ is correct is further

confirmed by the indemnit}' provision. The in-

demnity-clause provides

:

"Whenever, prior to said time, any of said

"sections or parts of sections, shall have been

"granted, sold, reserved, occupied by home-

"stead setiler?, or pre-empted, or otherwise dis-

"posed of, other lands shall be selected by said

"company in lieu thereof."
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The obvious purpose of this provision was to

provide indemnity for all lands (except mineral)

excluded from the grant by the terms of the

granting clause. And the enumeration of the

various losses for which indemnity is provided, is

synonomous with the enumeration of the losses in

the granting clause. The excepting terms ''re-

served, sold, granted," are repeated in the indem-

nity clause. The terms "occupied by homestead

settlers, or pre-empted, or otherwise disposed of*

are evidently used as the equivalent of "otherwise

appropriated" and not "free from pre-emption or

other claims or rights;" and give indemnity for

all lands lost from those causes.

A "homestead settler" is a settler who has en-

tered the land under the homestead law by mak-

ing and tiling the proper affidavit, and paying the

land office fees in accordance with section 2290

Rev. Stat., but to whom the tinal certificate has

not been issued, five years from the date of such

entry not having expired.

A. T. & S. F. R. R. Co V. Meckliw. 23

Kas. 174.

R. R. & L. ir. R\r Co. v. Stitrc, 82 Minn. 90.

Act of June 8, 1872, 17 Stat. 337.

Frank \\'. Hewitt. 8 L. D. 5«»<;.

The land ''occupied by liomestead settlers" is

land entered, but for which tinal proof has not

been made.

"Otherwise disposed of" refers to an alienation

of the title to property; the assignment of it to a

particular use. Of the term "dispose" in Abbott's
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Law Dictionary it is said: ''To dispose of prop-

erty is to alienate it; to assign it to a use; bestow

it; direct its ownership. Disposal or disposition;

an act bestowing property, or directing its future

ownership."

And the term employed in the indemnity clause

as descriptive of the lands not "free from pre-

emption claims or rights" is "pre-empted." Until,

therefore, the land is "pre-empted" it is free from

"pre-emption claim or rights."

The term "pre-empted" is further modified

by the words "or otherwise disposed of." The

use of the words "or otherwise" indicates the

understanding by congress that the term "pre-

empted" meant a disposition of the land; and is

conclusive that it was here used as descriptive of

the attachment of such a claim to the land under

the pre-emption law as amounted to a disposition

of the land.

The claim or right arising under the pre-emp-

tion law, which congress desired to protect by

excluding the lands to which it had attached, from

the grant, was, therefore, a lawful claim or

right, ^' that is, it was a claim or right vesting

* It has been said that the term "lawful" cannot be imported to

modify the words "claims or rights." This is true. But if con-

gress used the terms as indicative of "lawful" claims (and it

expressly so declares in the Union Pacific act of July 2, 1864), the

restriction of the term to the sense in which it was used, does not

violate the rule. It has, further, sometimes been said that in New-
hall V. Sanger, 92 U. S. 761, the supreme court held that a "claim"

need not be lawful to exclude land from a grant like that to the

Union Pacific. Such statement ignores the facts of that case, and

entirely misconstrues the decision. In that case it was held that the

act of March 3, 1851, 9 Stat. 631, and of March 3, 1853,
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in the settler, and attaching to the huid by virtue

of the pre-emption law, as a result of certain acts

performed b}' him. The pre-emption law gave a

right of pre-emption, or pre-emption claim, to that

person onl}' who possessed certain qualifications

described in the act; that is, who was a citizen of

the United States, or had declared his intention to

become such, and was the head of a family, or

over twenty-one 3ears of age; who had never pre-

viously exercised the pre-emptive right, and had

lo Stat. 244, created a reservation of all "lands claimed under

any foreign grant or title.'" And it was in connection with

this verb "claimed" as used in the act of 1853, that it was held

to be immaterial whether lands were lawfully claimed or

not. As long as they were "claimed" they were, by the acts of

1851 and 1853, "reserved" and the reservation was valid. And it

was because they were "reserved" that they were held excluded

from the grant; not because a claim had attached thereto, within

the meaning of the railroad act. U. S. v. McLaughlin, 127 U. S.

454. The "claims" referred to in that act were expressly

defined to be "lawful claims." The case is like H. & D.

R. R. Co. V. Whitney, 132 U. S. 357, where the court held

a voidable entry excluded land from a grant because, until cancelled,

it was "such an appropriation of the Imid as segregates it from the

public domain." Nor has the supreme court ever questioned the

right of a railroad company to show, for the purpose of establishing

its title to land, that an apparent claim thereto, existing at the date

of definite location, was, in fact, an unlawful claim, and not within

the meaning of the exception.

The statement in the case of K. P. Ry. Co. v. Dunmeyer, 113

U. S. 641, and H. & D. R. R. Co. v. Whitney, 132 U. S. 357, that

it was not the intention of congress to create by these grants a con-

testant with an interest to defeat individual claims, was in answer to

an argument that the railroad company took lands not free from

claims or rights at the date of grant or definite location, subject to

such claims or rights; and by the extinguishment thereof without

ripening into a perfect title, acquired title to the land. Bardon

v. N. P. R. R. Co. 145 U. S. 544. To quote such

a statement in support of an argument that congress did not

intend the railroad company to show, by contest, if necessary, that

an apparent claim was not, at the date of the grant or definite loca-

tion, a lawful claim and within the meaning of the term as used in

the grant to designate the exceptions, is an imwarranted perversion

of these decisions.
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not abandoned a residence on his own land in the

same state or territory; and was not the proprie-

tor of 320 acres of land in any state or territory.

And the filing of a declaratory statement by one

not possessing such qualifications would not attach

to the land a pre-emption or other claim or right.

Broivn v. Corson, (Ore.) 19 Pac. Rep. 70,

72, 73.

iV. P. R. R. Co. V. Meadozvs, 46 Fed. Rep.

255.

Tatro V. French, (Kas.) 5 Pac. Rep. 426.

Boyce v. Dan.:;, 29 Mir.h. 149-50.

Nix V. Allen, 112 U. S. 136-7.

Sanford v. Sanford, 139 U. S. 648.

Aiken V. Ferry,, 6 Saw. 86-87.

McLanghlin v. Menotti, (Cal. ) 26 Pac. Rep.

880.

Pas^e V. Hobbs, 27 Cal. 486-7.

Oui)in V. Kenyon, 38 Cal. 501-2.

Baldivin V. Stark, 107 U. S. 464.

W. P. R. R. Co. V. Spratt, Copp's Pub. Land

Laws, 41(5.

Circular of November 7, 1871, Copp's Pub. Land

Laws, 405.

Circular of August 15, 1872, Copp's Pub. Land

Laws, 389.

MeOuat v. W. & St. P. R. R. Co., 4 Copp's

L. O. 163.

J'ineent v. .S7. /. & D. C. R. Co., 4 Copp's

L. O. 44.

Freewan v. T. & P. R. R. Co., 2 L. D. 550.

MeComber v. C. & 0. R. R. Co., 2 Copp's L.

O. 163.
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Walker s Heirs v. California, Copp's Pub.

Land Laws, 287.

Weber V. W. P. R. R. Co., C Copp's L. O. 19.

McMurdie v. C. P. R. R. Co., 8 Copp's L.

O. 36.

Blodgett V. C. & O. R. R. Co., G Copp's L.

C. 37.

Emerson v. 5. P. R. R. Co., 1 L. D. 390.

Mary Lewis. 3 L. D. 187.

Ross V. Poole, i L D. 110.

S. P. R. R. Co. V. Saunders, L. D. 100.

The burden of showing^ such quaHfications is,

necessaril}^ upon the one asserting that such right

had attached to the land. The presumption is

that land remains public land, free from all claims

or rights, and until the contrary is shown by evi-

dence making at least a prima facie case, that

presumption must control.

Patterson v. Tatum, 3 Saw. 1 70.

Broivn v. Corson, (Ore.) 19 Pac. Rep. 72-3.

Megerle v. Ashe, 33 Cal. 84. 90.

Dunn v. Schneider, 30 Wis. 512.

McCowher v. C. & O. R. R. Co., 2 Copp's

L. O. 163.

ITalhers Heirs v. California, Copp's Pub. Land

Laws 287.

Vincent v. .S7. /. & /). C. R. R. Co., 4 Copp's

L. O. 44.

S. P. R. R. Co. V. ]Viggins & Kellar, 4

Copp's L. O. 123.

McOuat V. W. & St. P. R. R. Co., 4 Copp's

L. O. 163.
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IVeder v. JV. P. R, R. Co., 6 Copp's L. O.

19.

Blodgctt V. C. & O. R. R. Co., 6 Copp's L.

O. 37.

McMurdie v. C. P. R. R. Co., 8 Copp's L.

O. 30.

Freeman v. T. & P. R. R. Co., 2 L. D. 550.

S. P. R. R. V. Saunders. 6 L. D. 98.

The declaratory statement, being a mere state-

ment, is not evidence as against the government

or third parties, of any of the facts recited therein,

or of anything other than that such a statement

was tiled; and it is not admissible to show, as

against the railroad company, the qualifications of

the declarant.

Brown v. Corson, (Ore.) 19 Pac. Rep. 70, 72

and 73.

Megerle v. AsJu\ 33 Cal. 84-5, 90.

Barr v. .V. P. R. R. Co.. 7 L. D 235.

iV. P. R. R. Co. V. Beck, 11 L. D. 584.

.V. P. R. R. Co. V. Kranich, 12 L. D. 384.

Schiefferly v. Tapia, (Cal.) 8 Pac. Rep. 878.

Hardenburg v Lakin et al., 47 N. Y. 111.

///// V. Drafter. 10 Barb. 402-3.

Sharp V. Spier, 4 Hill 80.

Lar't'cr v. Jackson, 4 Pet. 83.

As there is no evidence showing, or tending to

show, that Scott was qualified to pre-empt land,

the pre-emption filing does not show that a pre-

emption right or claim ever attached to the land

in fa\ or of Scott.
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[B.] Scott abandoned his claim or

righ7% if any he ever acquired, prior to

February 21, 1872, and by that abandon-

ment THE land became FREE THEREFROM.

The declaratory statement does not reserve or

appropriate the land, even if made by a qualified

settler; and it attaches a claim or right to the

land only so long as the claim or right exists.

When that ceases, from an}^ cause, the land at

once becomes free therefrom, notwithstanding the

filing remains of record. The filing, being a

mere notice of the claim, is without effect after

the claim itself is extinguished. It was within the

power of Scott to abandon his claim or right, if

one he had, at any time.

Nix V. Allen, 112 U. S. 130, 130.

1 Am. & En^. Encyclopedia of Law, title Aban-

donment.

N. P. R. R. Co. V. Meado^vs, 40 Fed. Rep.

2.55.

Cahalan v. McTao-jic, 40 Fed. Rep. 252.

5. P. R. R. V. Dull, 22 Fed. Rep. 497-8.

Keane v. Brygger, (Wash.) 28 Pac. Rep. 054-5.

Bohall V. Dilla, 114 U. S. 51.

Pickett V. Dowdalh 2 Wash. fVa ) 100, 114.

Young V. Goss, (Kas.) 22 Pac. Rep. 572.

Einslic V. Young, 24 Kas. 739.

Ard V. Pratt, fKas. ) 23 Pac. Rep. (>40.

Ard V. Brandon, (Kas.) 23 Pac. Rep. 048.

Davis V. Butler, Cal. 511.

Fine v. Puldic Schools, 30 Mo. 10(5.

Eckart V. Campbell, 39 Cal. 250, 259.
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GluckauJ V. Reed. 22 Cal. 471.

Pre-emption claim of James M. Slauf^hter, 4 Op.

Atty. Gen. 640.

Titus V. Bull, et aL 1 L. D. 4u4.

X. P. R. R. Co. V. Hess, 2 L. D. 474.

Neilson v. N. P. R. R. Co., 9 L. D. 402.

.V. P. R. R. Co. V. Flell, 13 L. D. 617.

J'ofi Deeren v. Hoover, 13 L. D. 323.

"Rights in the public lands of the United

"States can only be gained either for agricultural

"or municipal purposes by settlement, improve-

"ment and occupancy, or in other words, by

"acts of physical possession, and such rights,

"until consummated by entr\' under the appro-

"priate acts of congress, may always be aban-

"doned by mere withdrawal, leaving the lands

"open to any other party who desires to settle

"and improve them."

Weisberger v. Tenny, S Minn. 409 (Gilf. ).

The evidence shows that Scott exercised this

power prior to February 21, 1872.

{a.) October 20. 1869, vScott filed a second

declaratory statement, purporting- to amend his

original fiJing.
""'' This second filing did not

embrace an entirely separate and distinct parcel

of land. The land here in controversy was inclu-

ded in each, but there was such a change in the

original tract filed for. considered as an entirety,

as to justify the designation of the land included

in the second filing as a different tract. This

constituted an abandonment of the first filing. .

Sanford v. Sanford, 139 U. S. 648.

* Record 24.
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(b.) In the fall of 1869, Scott left the land

and did not return to it; ^' and the court finds

as a fact that Scott abandoned the land at that

time, f The question of abandonment is one of

fact for the jury. And the court, sitting without

a jur}', having found that fact, the finding, if there

be evidence to warrant it, will not be disturbed.^

Nor is the sufficiency of the evidence to show'

the abandonment questioned. The objections of

plaintiffs in error to the evidence of the abandon-

ment offered, are based entireh^ upon the theory

that the abandonment itself is not material.

We have seen that the right, being inchoate,

can be abandoned. By the abandonment, all right

or claim of Scott thereto ceased. As a filing does

not operate to appropriate or reserve land, or

segregate it from the public domain,
"l
when

the risrht or claim of Scott was extinguished bv

his abandonment, the land became public, although

* Q. When did you leave, if at all?

A. I left in the fall of 1869.

Q. Did you afterwards return to the land?

A. No, sir.

Each question was objected to as incompetent and immaterial,

for the reason that the filing appeared of record and was valid on

its face. The objections were overruled: to which ruling the

defendants excepted. (Record 27.)

t Eleventh finding of fact: "That in the year 1869 the said

Scott built a cabin on said premises and lived there until the fall of

that year, when he moved to the city of Helena, Montana, and con-

tinued to live in Helena until the year 1878, when he removed to

the city of Butte, Montana, that he never returned to said land

after leaving it in the fall of 1869, and never exercised any act of

ownership over the same, and on said date abandoned the same."

(Record 40.)

:{ See pages 14, 15. supra.



the declaratory statement remained of record, un-

cancelled. It is not the practice of the depart-

ment to cancel such filings of record.

Circular of September 8, 1873, 1 Copp's L. O. 29.

Circular of November 7, 1879, 6 Copp's L. O.

142.

State of Alabama, 3 L. D. 317-8.

Circular of June 4, 1885, 3 L. D. 576.

iV. P. R. R. Co. V. Flett. ct ah 13 L. D. 619.

(C.) The claim or right of Scott, if

ANY HE HAD, EXPIRED BY LIMITATION OF

LAW, PRIOR TO February 21, 1872.

Section 15 of the act of September 4, 1841,

requn-es the settler on offered land to make entry

thereof within twelve months from the date of

settlement; and if he or she should "fail to make

such affidavit, proof and pa3'ment, within the

twelve months aforesaid, the tract of land so set-

tled and approved shall be subject to the entry of

any other purchaser. '' On unoffered lands final

proof or entry was required to be made prior to

their being offered for sale.

By the act approved July 14, 1870, 16 Stat.

279, congress provided:

"xAll claimants of pre-emption rights shall

"hereafter, when no shorter period of time is

"now prescribed by law, make the proper proof

''and payment for the lands claimed, within

"eij^hteen months after the date prescribed for

"filing their declaratory notices shall have

"expired; provided, that where said date shall

"have elapsed before the passage of this act,
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"said pre-emptors shall have one year after the

"passage hereof in which to make such proof

"and payment."

By this act Scott was required to make the

proper proof and payment by July 14, 1871.

By a joint resolution approved March 3, 187 i,

16 Stat. 601, entitled ''A resolution for the relief

of settlers on the public lands," congress provided:

"That settlers on the public lands of the United

"States who have been required to make proof

"and payment for their lands under the act to

"extend the provisions of the pre-emption laws

"to the territory of Colorado, and for other pur-

"poses, approved July 14, 1870, and by instruc-

"tions from the general land office under date

"July 30, 1870, shall have twelve months addi-

"tional time given them under which to make

"such proof and payment."

The instructions from the general land office,

under date July 30, 1870, are as follows:

"Public Notice No. 742.

"Department of the Interior, \

' 'General Land Office, ;-

"July 30. 1870. \

"The following is an act approved July 14,

"1870, to extend the provisions of the pre-emp-

"tion laws to the territory of Colorado, and for

"other purposes. '- "' "'"

"This act leaves the provisions of law as

"heretofore respecting 'offered lands,' viz:

"filing within thirty da\s and payment within

"twelve months after settlement.

"The settler on surveyed 'unoffered land'

"must file his or her declaratory statement

"within three months from the date of his or her

"settlement on such land, and within eighteen
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"months from the expiration of said three

"months, make the proper proof, and pay for

"such land.

"Where settlers had already filed before the

"passage of the act, they are required to make
"proof and payment within one year from such

"passage; therefore, all filings made prior to that

"date will expire, by limitation of law, upon

"unoffered lands, on the 14th of July, 1871.

"The settler on 'unsurveyed lands' must file

"his or her declaratory statement within three

"months from the date of the receipt at the dis-

"trict land office of the approved plat of the

"township embracing the tract upon which he

"or she has settled, and, within eighteen months
"from the expiration of said three months, make
"the proper proof, and pay for such tract. The
''proviso of the act of June 2, 1862, requiring

"tiling within six months from survey in the field,

"and providing for filing with the surveyor gen-

"eral, is repealed.

"Circular instructions to registers and receiv-

"ers. giving more specific details, will shortly be

"issued. In the meantime, those officers will

"be governed by this notice.

Jos. S. Wilson,

Commissioner.

Copp's Pub. Land Laws, 291.

A "settler'' is "one who personally occupies and

resides on, or personally occupies and uses the

public lands."

Pre-emptions. 3 Op. Atty. Gen. 129, 130.

Southern Pacific R. R. Grant, If! Op. Atty.

Gen. 88.

Kansas & Neosho Valley R. R. Lands, 16 Op.

Atty. Gen. 183.
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Peterson v. First Div. St. P. & P. K. R.

Co., (Minn.) 6 N. W. Rep. ()15, 617.

John Russell, Copp's Pub. Land Laws 262.

And the extension of time within which to

prove up, by the joint resolution of INIarch 3, 187 1,

was restricted to those who were occupying the

lands, as required by the pre-emption law.

Scott having abandoned the land in 1869, w^as

not a "settler"'^ within the meaning of the joint

resolution; and could not avail himself of its pro-

visions. His filing, therefore, expired by limita-

tion of law, July 14, 187 1 ; that is, \\\s preference

right to enter the land terminated. It is possible

that, had no other right or claim inter\encd, he

could still have entered the land.

Lansdale v. Daniels, 100 U. S. 113.

' Megcrle v. Ashe, 3.3 Cal. 83, 91-2.

Damrell v. Merer, 4o Cal. 170.

Schiefferly v. Tapia, Cal. )

.^ Pac. Rep. 878.

But the preference right, the essential element of

a pre-emption claim or right, expired at the time

fixed in the act of July 14, 1870, within which the

entr}' should have been made. It was fully en-

jo}-ed at the expiration of that time, whether the

entry was made or not, and the land became again

free from the pre-emption claim or right.

J. B. Ravmond, 2 L. D. 854.

Sanford v. Saiiford, 130 U. S. 648.

The right to enter the land, after the expiration

of the time limited by law, if no other claim or

right intervened, was a mere pri\ ilege gi\en to



the settler who in all other respects complied with

the pre-emption law. It was precisely the same

privilege he would have had had he never filed a

declarator}' statement, but otherwise complied

with the law.

Ellen Barker. 4 L. D. 514.

And it no more operates to attach a claim or

right to the land, which would exclude it from

the grant, than did the privilege vv^hich the gen-

eral public enjoyed of entering, by private pur-

chase, all "offered" lands, operate to attach a

• claim or right sufficient to exclude such lands from

the grant. ]Moreover, Scott having abandoned

the land, did not have even a privilege of }:ur-

chasing it.

After the expiration of the time limited by law

within which to make the entr}^ the declaratory

statement, having served its purpose, is functus

ojjicio. And it has never been the practice of the

department to formally cancel such expired filings,

or expunge them from the records. Thus Scott's

filing still appears of record, although the land has

been patented.

Mr. Commissioner Butterfield, on April 8,

1 85 1, said:

"The land in question was reserved for the

"Mobile & ChicaoQ railroad under act twentieth

"September, 1850, subject alone to existing

"rights. The failure of the party to prove up

"his claim in due time, forfeits what claim he

"might otherwise have had, and it would be a

' 'great stretch of power on the part of this office, to
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"interfere with the disposition of the land, under

"the act of September 20, 1850, and give it to

"Mr. Thatcher on the twenty-eighth February,

"1851, because he might probably have secured

"it, as a pre-emptor, if he had filed the neces-

"sary testimony prior to the twentieth February,

"1851." Pre. Record, Vol. 26, 276-77.

November 26, i860, Attorney General Black

said:

"His failure for three years to make the nec-

"essary proof and payment, takes away what-

"ever equity there might have been in his case.

"Had he complied with the law in matters of sub-

"stance, the mistake (if it was one) in his

"declaratory statement would probably have

-

"been discovered and corrected. To approve

"this claim now, would be to make it good at the

"expense of overthrowing an intervening title,

"which we are not authorized to do. The rail-

"road company took a grant of it in 1857, dur-

"ing the lifetime of Lutz, and when the land, in

"consequence of his default, was subject to the

"entry of any other purchaser."

Claim of Lutz's heirs, *J Opmions Attorney Gen-

eral, 515.

In circular of September 8, 1873, Commissioner

Drummond savs:

"By the operation of law limiting the period

"within which proof and payment must be

"made in pre-emption cases, such claims are

"constantly expiring, the settler not appearing

"within such time to consummate his entry.

"These expired filings are classed with those

"actually abandoned or relinquished."

1 Copp"s L. O. p. 29.
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In circular of November 7, 1879, the depart-

ment says:

"Where appHcation is made by a raihoad com-

"pany to select lands on which pre-emption fil-

"ino;s have heretofore been made and canceled,

"or where the same have expired by limitation

"of law, no other claim or entry appearing of

"record, you will admit the selections, in accord-

"ance with the rules governing in the premises

"herein communicated. No proofs by the com-

"panies concerning such claims will hereafter be

"required."

r; Copp's L. o. U2.

Januar}- 13, 1885, the secretary of the interior

said

:

"If a selection embraces land subject to pre-

"emption or homestead, the law requires any

"settler intending to claim the land to put his or

"her claim of record within a prescribed period

"of thirty days or three months from settlement,

"depending upon the condition of the tract, as

" 'offered' or 'unoffered' land. If no adverse

"claim be filed under the law, the selection is

"entitled to approval. " ''^ ^ Respecting

"lists three and four, the reason given by the

"register and receiver is not sufficient to author-

"ize their reiection. An 'expired pre-emption

"filing" is no bar to receipt of an application for

"public lands, nor for suspension of an entry,

"and is never considered as a bar to issue of pat-

"ent. Nor is it the practice to enter formal can-

"cellation of such filings upon the books, nor

"take any action concerning them. They are

"simply treated as abandoned claims."

State of Alabama. 8 L. D. 317.
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In circular of June 4, 1885, it is said:

"It is also held by the department that expired

"D. S. filings are to be regarded as abandoned

"claims, not requiring to be formally canceled ^

"on the records."

3 L. D. 577.

See also:

Caldivell v. M. K. & T. R. R. Co., 8 L. D.

570.

Allers V. N. P. R. R. Co., 9 L. D. 452.

N. P. R. R. Co. V. Stovefiour, 10 L. D. 648.

N. P. R. R. Co. V. Moling, 11 L. D. 140.

Kricklan v. St. P. & S. C. R. R. Co. 13 L.

D. 22.

.V. P. R. R. Co. V. P/ef/, 13 L. D. 610.

Meister v St. P., M. & M. R'y Co., 14 L.

D. 624.

Tetreault v. N. P. R. R. Co., 15 L. D. 552.

The decisions of the courts are to the same

effect.

ScJiieffcrly v. Tapia, (Cal.j 8 Pac. Rep. 878.

N. P. R. R. Co. V. Meadoxvs, 46 Fed. Rep.

254.

CaJialiDi V. McTaguc, 46 Fed. Rep. 251.

BroivH V. Corson, (Ore.) 19 Pac. Rep. 67, 71.

Keanc v. Brygger, (Wash.) 28 Pac. Rep. <553.

This construction is in harnion\' with the plain

intention of con<2^ress in these grants. That

intention was, not to exclude lands from the

tyrant upon forfeited and abandoned tilinos, but to

protect existing rights.

Ryan v. C. P. R. R. Co. 5 Saw, 264.
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Einslic V. Young, 24 Kans. 741.

Young V. Goss, (Kas.) 22 Pac. Rep. 572.

The land in question was, therefore, pubhc

land, to which the United States had full title, not

reserved, sold, granted or otherwise appropriated,

and free from pre-emption or other claims or

rights Februar}' 21, 1872.

POINT II.

THK LAND IX rOXTROVKRSY WAS RKSERVED FKOJI
SALE. PRE-E3IPTIOX OR ENTRY, EXCEPT BY THE

KAILKOAl> COMPANY, FR03I AND AFTER
FEBRUARY !J1, 1873, AND M'LEAN'S

ENTRY THEREOF WAS VOID.

The sixth section of the act of July 2, 1864,

provides as follows:

''Section 6. That the president of the

"United States shall cause the lands to be sur-

"•veyed for forty miles in width on both sides of

"the entire line of said road, after the general

"route shall be fixed, and as fast as may be

"required b}' the construction of said railroad;

"and the odd sections of land hereby granted

"shall not be liable to sale, or entr\\ or pre-emp-

"tion before or after they are surveyed, except

"by said com})any as provided in this act; but

"the provisions of the act of September, eighteen

"hundred and forty-one, granting pre-emption

"rights, and the acts amendatory thereof, and of

"the act entitled 'An act to secure homesteads

"to actual settlers on the public domain,'

"approved May twenty, eighteen hundred and

"sixty-two, shall be and the same are hereby,

"extended to all other lands on the line of said

"road, when surveyed, excepting those hereby

"granted to said company. And the reserved

"alternate sections shall not be sold by the gov-

"ernment at a price less than two dollars and

"fifty cents per acre when offered for sale."
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The legal effect of this section is to forbid the

sale, pre-emption or entry of the odd-numbered

sections of non-mineral public land, not reserved,

sold, granted, or otherwise appropriated, and free

from pre-emption or other claims or rights, within

forty miles on each side of the line of general

route, after the general or preliminary route shall

be lixed, by tiling a map thereof with the commis-

sioner of the general land office.

Bttttz V. N. P. R. R. Co., 119 U. S. 72.

St. P. & P. R'r Co. V. N. P. R. R. Co., 139

U. S. 17.

U. S. V. 5. /'. R. R. Co., 140 U. S. 599, GOO.

Denjij V. Dodson, 32 Fed. Rep. 909.

U. S. V. N. P. R. R. Co., 41 Fed. Rep. 847.

N. P. R. R. Co. V. Bardcn, 46 Fed. Rep. G04.

N. P. R. R. Co. V. Caunon, 3 C. C. A.

N. P. R. R. Co. V. Sanders, 1 C. C. A. 204.

S. P. R. R. Co. V. Orton, 32 Fed. Rep. 4C8.

U. S. V. McLauo;hlin, 30 Fed. Rep. 155.

U. S. V. Ciirtucr, 38 Fed. Rep. 8.

5. P. R. R. Co. V. Wiggs, 43 Fed. Rep. 333.

N. P. R. R. Co. V. /,///)', (-Mont. ) 9 Pac. Rep.

116.

U. S. V. A^. /'. A'. A'. Co. fMont.) 12 Pac.

Rep. 770.

This reservation from sale, pre-emption or entr^,

takes effect eo instanti upon filing the map of

general route in the office of the commissioner of

the general land office.

Biats V. N. P. R. R. Co., 119 U. S. 72.

SL p. & P. R. R. Co. V. X. P. R. R. Co.,

139 U. S. 18.
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Denny v. Dodson, 32 Fed. Rep. 909.

5. P. R. R. Co. V. Orton, 32 Fed. Rep. 468.

The company tixed the general route of its

road opposite the hind in controversy February

2 1, 1872, ^ and the Lmd being then non-mineral,

public land, free from claims or rights, and within

forty miles of the route sotixed, it became at once

subject to the provisions of the sixth section, for-

bidding its sale, pre-emption or entry except by

the railroad company. The attempted entry of

]\IcLean, made ^lay 3, 1872, being for land re-

served from entrv, was void.

Hamblin v. Western Land Co. 13 Sup. Ct.

Rep. 353.

r. 5. v. Des Moines R. R. Co.. 142 U. S. 528.

Billiards. Des Moines R. R. Co., 122 U. S. 176.

St. P. & P. R. R. Co. V. .V. P. R. R. Co.,

139 U. S. 18.

Bnttr. V. X. P. R. R. Co., 119 U. S. 73.

J^rn Wyek v. Knevals, 106 U. S. 367.

.S^ P.R. R. Co. V. Wiggs, etal,rd Fed. Rep. 335.

r. 5. V. Cnrtncr, 38 Fed. Rep. 1.

5. P. R. R. Co. V. Orton, 32 Fed. Rep. 468.

Dennv v. Dodson, 32 Fed. Rep. 909.

McLaughlin v. Menotti, fCal.) 26 Pac. Rep. 881.

Wilcox V. Jackson, 13 Pet. 512, et seq.

Stoddaid v. Chambers, 2 How. 317.-8.

Doolan v. Carr, 125 U. S. 624-5.

Best v. Polk, 18 Wall. 117.

" Record 39.



44

I'OINT III.

THK ACT OF CONCiKKSS Ari'KOVKD APRIL 31. 1876, KN-
TITLKI) "AN ACT TO COXFIIIM PKE-KMFTIOX AND
HOMESTKAD KNTRIES OF I'UIJMO LANDS AVITHIN THE
LIMITS OF RAILROAD GRANTS IN CASES WHERE
SUCH ENTRIES HAVE BEEN MADE CNDER THE
REGULATIONS OF THE LAND DEPARTMENT,"
DOES NOT AFFECT THE RESERVATION
CREATED BY THE SIXTH SECTION OF
THE ACT OF JULY 2, 1864, AND DID
NOT OPERATE TO CONFIRM OK
CUKE THE ATTEMPTED ENTRY

OF M'LEAN.

The tirst two sections (the only sections ma-

terial in this case) of the act approved April 21,

1876, 19 Stat. 35, entitled "An act to confirm

pre-emption and homestead entries of public lands

within the limits of railroad grants in cases where

such entries have been made under the regulations

of the land department," provide as follows:

"Section 1. That ah pre-emption and home-

"stead entries, or entries in compliance with

"any law of the United States, of the public

"lands, made in f^^ood faith, by actual settlers,

"upon tracts of land of not more than one hun-

"dred and sixty acres each, within the limits of

"any land grant, prior to the time when notice

"of the withdrawal of the lands embraced in

"such grant was received at the local land office

"of the district in which such lands are situated,

"or after their restoration to market by order of

"the general land ofBce, and where the pre-emp-

"tion and homestead laws have been complied

"with, and proper proofs thereof have been

"made by the parties holding such tracts or par-

"cels, they shall be confirmed, and patents for

"the same shall issue to the parties entitled

"thereto."
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"Section 2. That when at the time of such

"withdrawal as aforesaid valid pre-emption or

"homestead claims existed upon any lands

••within the limits of anj' such grant which

"afterwards were abandoned, and, under the

"decisions and rulinos of the land department,

"were re-entered by pre-emption or homestead

"claimants who have complied with the laws

"governing pre-emption or homestead entries,

"and shall make the proper proofs required

"under such laws, such entries shall be deemed

"valid, and patents shall issue therefor to the

"person entitled thereto."

The commissioner of the general land office

held, in deciding the contest involving this land,

that the provisions of the act operated to confirm

^McLean's entrv; ^ a view which the ver}' able

judge of the circuit court sanctions b}' certain

dicUz in his opinion herein, f We submit that

these views are erroneous,

(A.) Tke act of April 21, 1S76, refers

TO EXECUTIVE WITHDRAWALS ONLY ; AND

DOES NOT APPLY TO A RESERVATION CREATED

P.V ACT OF CONGRESS.

If the act of 1876 is to receive a construction

making it apply to legislative reservations, it must

be considered as modifying the laws creating such

reser^'ations. and, pro tanto^ repealing them. It

contains no words of repeal. It is purelv atfir-

* "In the case at bar the act of 1876 took the land out of the

withdrawal on general route." (Record 34.)

I Record 16, 17, 18.
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mative in its language. And if it operates to re-

peal the provisions of section six of the Northern

Pacific grant, and similar provisions in other rail-

road grants, so as to make the reser\'ation depend

upon the purel}' discretionary act of the executive,

instead of the will of congress, it repeals those

provisions entirely by implication. Such repeals

are not favored; and one act will not be construed

to repeal another by implication, if b^' any reason-

able construction the two can stand together.

Wood V. r. 5., 10 Pet. 362-3

McCool V. Smith, 1 Black 470-1.

State V. Stolid IT Wall. 431.

Red Rock V. Henry, lOO U. S. 601.

Cheiv Heoug v. U. S., 112 U. S. 549-50.

Sutherland on Stat. Const. >^ 148.

And in carrying out this rule of construction, a

general statute will not be construed as repealing

a special one, unless there is a plain indication of

an intention so t(^ do.

fliird Xatiotial PniDik of St. Louis v. Harri-

son, 3 McC 164.

Ex parte Crow Dog, lOU U. S. 570.

In re Mannfarturers' National Bank, 5 Biss. 502,

508.

State V. Treasurer, 41 Mo. 24.

Sutherland on Stat Const. >J 157-S-9.

The supreme court, in Wilcox v. Jacksoi:^ 13

Pet. 514-5, construing the act of |uly 2, 1836, 5

Stat. 73, the provisions of which are \Q\-y similar

to those in the act of 1876, sa}s:



"Now the first remark we make upon this act

'is, that, when the previous law had totally

"exempted certain lands from the rij^ht of pre-

"emption, if there were nothing else in the case,

"it would be a very strong, not to say strained

"construction of this section, to hold that con-

"gress meant thereby, by implication, to repeal

"the former law in so important a provision."

The charter of the Northern Pacitie Railroad

Compan}' is a special act; the act of April 21,

1876, is ^^eneral in its terms; artel there being no

plain indication in the act of 1876 of an intention

to repeal the pro\'isions of the sixth section creat-

ing a legislative reservation to take effect eo

mstaiUi upon fixing the general route, that act

will not be construed as having that effect.

The acts are not inconsistent, and both may

stand. An analysis of the act of 1876 shows that

it refers only to withdrawals made by executive

order. It confirms entries made "in compliance

with any law of the United States, of the public

lands, made in good faith, by actual settlers,

within the limits of anv land grant, prior to the

time when notice of the withdrawal of the lands

embraced in such grant was received at the local

land office of the district in which such lands are

situated.'" It evidently contemplates a case where

"notice of the withdrawar' is to be sent to the

local land office.

It was the custom of the interior department to

withdraw lands for the benefit of railroad grants

from sale, entry, pre-emption, or other disposition,
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by executive order. Such order it was the duty

of the department to send to the registers and re-

ceivers of the local land offices, and this was and

is designated in the phraseology of the land office

as giving "notice of the withdrawal;" and it is to

such withdrawal that the act has application. It

forbids the construction of such executive order

as taking effect from the dav it was issued as

against parties having a homestead or pre-emption

entry upon the land, initiated after such order was

sent to the local office, but before it was receixed,

and before the parties could have had notice

thereof.

The term ''withdrawaT' in 'and office phrase-

ology refers entirelv to a reservation created by

executive order. Secretar^ Vilas, speaking of

the reservation created b\- the sixth section of the

Northern Pacific act, savs:

"The term 'withdraw,' therefore, is not acciir-

"ate, and is misleading because it is otherwise

"employed in the usage of the land office, and

"then means to withhold frpm sale lands which

"would otherwise remain saleable."

a; p. R. R. Co. v. Miller, 7 L. D. 120.

That congress used the term "withdi-awaT' in

this sense is made certain bv the phrase "or after

their restoration to market b\' order of the gen-

eral land office.'' The land office has no authority

to restore lands to market withdrawn b}' act of

congress. The department had jurisdiction to re-

voke its own orders of withdrawal, and restore

lands withdrawn b\- executive order t(^ market.
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but its jurisdiction extended no further; and it is

obvious from the context, and the juxtaposition of

the phrases "notice of the withdrawal of the

lands embraced in such grant was received at the

loc.'il land office/' and "or after their restoration

to market by order of the general land office,"

that the restoration referred to, is a revocation

of such a withdrawal as is referred to in the

first phrase.

This construction of the act harmonizes and

renders clear the terms therein used, which, else,

must be taken as used with utter disregard for their

ordinary and proper meaning. Thus the term

''public lands."

"The words 'public lands' are habitually used

"in our legislation to describe such as are sub-

"ject to sale or disposal under general laws."

Nn.'Iia/I V. Sa/ig;er, 92 U. S. 763.

And it is not reasonable to suppose that con-

gress in confirming entries made in "compliance

with any law of the United States, of the pub-

lic lands'" intended to confirm an entry made

upon land which by its own act it had taken out

of the categor}- of "public lands," and declared

should not be subject to such entry. Nor could

an entry on such reserved land be deemed an

entry "in compliance with any law of the United

States." An act in compliance with means in

conformity with. And it certainly is a strained

construction to hold that congress intended b}'

this language to confirm an entr}' made, not in
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compliance with, but against the express prohi-

bition of the hiw.

Stoddard v. Chambers, 2 How. 317.

Wilcox V. Jackson, 13 Pet. 51^.

Jt should be further noted that the act provides

that the entries shall be "confirmed/' The use of

the word "confirm''' is significant. It means to

complete or establisli that wliich was imperfect or

uncertain. A confirmation is a species of com-

mon law conveyance. It is defined as a deed

whereb}' a conditional or ^•oidable estate is made

absolute and inviolable by the confirmant, so far

as he is able, or whereby a particular estate is in-

creased.

Smith's Real Property, referring to Coke Lit.,

295 B. and 2 Bl. Comm. 325.

An entry made upon lands reserxed by act of

congress does not create an imperfect or voidable

estate, but creates no estate whatever. It is not

voidable, but void cih iiiitio.

Smelting Co. v. Kemp, 104 U. S. C-il.

Steele v. Smelting Co., 1()() U. S. 452-3.

Doolan v. Carr, 125 U. S. ()24, et seq.

S. P. R. R. Co. V. Wiggs, 43 Fed. Rep. 330.

And it is not to be presumed that congress, in

using the term "confirmed'' intended thereby to

create an estate out of an entr\- which its own acts

declared absoluteh* void. And although a home-

stead or pre-emption entry made upon lands re-

served by order of the president was also forbid-

den bv act of congress, the term ''confirmed'' is

correctly used, for the reason that the act was a



51

legislative construction of prior orders of with-

drawal. It is a legislative declaration that such

orders of withdrawal are not effective until notice

thereof is given to the local land office, and that

entries made prior to such time were rightfully

made, and are, by the act, contirmed.

This interpretation of the act has, with the ex-

ception of the opinion of the court below, received

the uniform sanction of the courts called to pass

upon it.

Taboreck v. R. R. Co.. 13 Fed. Rep. 105.

B. & M. R. R. Co. V. Lazi'soH. (Iowa) 12 N.

W. Rep. -2.31.

A. T. & S. F. R. R. Co. V. Bobb, 24 Kas.

073.

Euislic v. Young, 2-1 Kas. 743.

( B. ) McLe.vx was not ax '-actual set-

tler:" AND HIS ENTRY IS XQT WITHIN THE

CL.VSS REFERRED TO IN THE ACT OF 1876.

"Fihngs and entries made in good faith by

"actual settlers are the only class of claims con-
' 'firmed and made valid by said act."

Ml Clure V. ,^'. P. R. R. Co., L. D. 155.

Offut v. .V. P. R. R. Co.. 9 L. D. 407.

Oine-y v. H. & D. R. R. Co. 10 L. D. 136.

Bond's Heirs, et al v. Demiug Toiu)isite, 13

L. D. m^.

It is not shown, or attempted to be shown, that

?vIcLean ever settled upon this land. The burden

of making such showing rests upon the plaintiff in

error; and in the absence of evidence it will not

be presumed that such settlement was made.
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McCliire V. N. P. R. R. Co.. 9 L. D. 155.

Ojffiit V. N. P. R. R. Co., 9 L. D. 407.

Patterson v. Tatiim, 3 Saw. 1 TO.

Broivii V. Co7'son, (Ore.) 19 Pac. Rep. 73.

The settlement is not required in advance of

entry by the homestead law. A homestead entr}-

is made for the purpose of settlement, and should

precede the settlement.

Rev. Stat. 2290.

A. r. & S. F. R. R. Co. V. Meckltm, 23

Kas. 174.

Buniham v. Starkey, (Kas.) 21 Pac. Rep. 628.

Circular of Auj^ust 25, 186G, 2 Lester's Land

Laws, 261.

Tobias Beckner, 6 L. D. 134.

And the settled doctrine of the department is

that it is sufficient if settlement be made within

six months after entry.

Waldo V. Sc/iieiss, Copp's Pub. Land Laws 234.

Frank W. Hewit. 8 L. D. 5(56.

And no presu-rption can arise from the allow-

ance of the entry, of the existence of a fact which

was not material to such allowance; and which the

entr3man was not required to, and did not, at-

tempt to show.

It does not appear, therefore, that this entr\-

came within the provisions of the act of 1876,

even if it be conceded that act applied to the leg-

islative reservation created by the sixth section of

the act of |uh' 2, 1S64.
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POINT IV.

M'LEAN'S ENTRY WAS CANCELLED; AND THEREBY ANY

CLAIM OR INTEREST HE MIGHT OTHERWISE

HAVE HAD IN OR TO THIS LAND, WAS
EXTINtiUISHED.

(A. ) The right of McLean was ex-

tinguished December t, 1874.

December i, 1874, the commissioner of the

general land office wrote the register and receiver

of the Helena land office, that the entry of

McLean was held for cancellation because made

subsequent to the time the right of the railroad

company attached to the land.
'""

We submit that this is evidence of an adjudi-

cation and determination that McLean's entry

was improperly allowed; and that thereby any

claim or right he might otherwise have had, was

extinguished. -

(B. ) The cancellation of McLean's

ENTRY, September ii, 1879.

By section 2291 of the Revised Statutes it is

provided that no certificate or patent for land

entered under the homestead act, shall issue until

the expiration of five years from the date of

entry; "and if at the expiration of such time, or

at anv time izithin t-:vo vears thereafter,'''^ the

entrvman makes the prescribed proof of compli-

ance with the provisions of the act, he is entitled

to a patent for the land. The law vests in the

* Fourteenth finding, Record 40.
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entryman a right to the patent only when the

proof is made more tlian five and within seven

3'ears from the date of entry. If it be not made

within that period, it is witliout effect. Neither

the interior department nor the courts are au-

thorized to disregard this provision and extend

the time.

Christy v. Sicgcl, Copp's L. O. 149.

John C. Mounger, 9 L. D. 291.

Mcgerlc v. Ashc\ 33 Cal. 83.

{a. ) And the department is authorized to

cancel the entry at the expiration of seven 3ears,

without any notice to the entryman whatever.

The law itself is notice. The entr>nian knows,

as a matter of law, that his entry must be con-

summated within se\en years, or not at all. If it

is not so consummated, the department is not

onl}- authorized, but it is its duty to cancel the

entry. If the effect of this provision of the

statute is not to restore the land entered to tiie

public domain at the expiration of seven years

without rtnal proof, witliout any action by the de-

partment whatsoever, ( as we think it is ) the land

remains rcser\'cd and withdrawn from disposition

in an\- mannci-, until the entr\- is formall\- can-

celled; it is not susceptible of final cntr\- h\ the

entryman nor can anyone else acc]uire an interest

therein. Such a state of affairs was not contem-

plated by congress. And the due administration

of the public lands recjuires that such obstacles to

the disposition of the land, should be removed.

To require the United States to go into the courts
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for the purpose of clearing from the records these

evidences of a right which, if it ever existed, has

become forfeited by a failure to comply with the

law in regard to making final proof, can serve no

purpose; and the dela}'s attendant thereon would

greatly cripple the etficienc}' of the department.

It was not the intention that such action should be

taken. The power of supervision over the public

domain vested in the interior department is ample

to enable it to expunge from the records these for-

feited entries, and restore the lands to the public

domain.

Lcc V. Johnson. UG U. S. 52.

Gainher v. CadivelL 145 U. S. ^69, 374.

U. S. V. Stecnerson, 1 C. C. A. 559.

Sivigart v. Walker, (Kas.) 30 Pac. Rep. 162.

And this power the department has exercised

without question since the enactment of the home-

stead law.

(Z'. ) The entrv was not cancelled without

notice. Whether essential or not, it was given;

and McLean afforded opportunity to explain his

negligence if he could.

The evidence establishes that neither the order

to show cause addressed to McLean b}' the regis-

ter and receiver of the Helena land office, nor any

copy thereof, can be obtained.
^''

* "Plaintiff then offered in evidence a certified copy of a letter

dated July 3rd, 1879, signed by the register and receiver of the

United States Land Office at Helena, Montana, and addressed to

the Honorable Commissioner of the general land office, Washing-

ton, D. C, for the purpose of showing that McLean had been duly

notified to appear and show cause why his entry should not be can-

celled, the defendant, Maria Amacker, having been required to pro-
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And the letter to the register and receiver of

July 3, 1879, is the best evidence procurable as to

the fact that an order, purporting to be an order

to show cause within thirt}- days from June 2,

1879, why his entry should not be cancelled, was

duce the notice mentioned in said letter, and having failed to find

any such paper among the papers of her late husband, William

McLean, which said letter is as follows, to-wit;

United States Land Office,

Helena, Montana, July 3, 1879.

Hon. Com. Gen'l Land Office, Washington, D. C.

Sir: We have the honor to report that June 2nd, 1879, the appli-

cants to the following homestead entries were duly notified in

accordance with your circular of December 20th, 1873, to show

cause within thirty days from date of said notice, why their entries

should not be cancelled, and up to this date no action has been

taken.

No. 819, William McLean, W;^ NW^, SE14 NW14, and SWV4
NE14 sec. 17, 10 N., 3 W., made May 3, 1872.

:i- * -»***** ft *

We would respectfully recommend that these homestead entries

be cancelled.

Very respectfully,

J. H. MoE, Register,

(Record 25.) F. P. Sterli.ng, Recei\er.

Q. Mr. Borquin will you please state the method of issuing an

order to show cause why an entry should not be cancelled in the

land office, and whether you are able to keep copies of such notices

in the land office, and if not, why not?

A. When the time arrives that notice should be given, we issue

a notice on a printed blank. The form is printed and we fill in the

names of the different entrymen, and this sent to the parties by

registered mail, no copy being retained in the office. No copies are

preserved. I believe you asked me for a copy of notice of cancella-

tion, cancelling the entry of— to produce certified, copy of letter

sent to William McLean, dated June 2, 1879, directing him to show

cause within thirty days whether his homestead entry for this land

should not be cancelled, and I made a thorough search and satisfied

myself it was not of record.

On cross examination the witness testified as follows:

"I do not know that any such notice was ever sent out of my
office. I would only know what the records show. I have ne\er

seen any such record; and I do not know what the custom of the

department was with my predecessors. When the paper is sent out

by registered mail we receive a receipt, and send it to the depart-
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sent to McLean. It was, under the circumstances,

admissible for the purpose of showing that an

order had been sent. Further, this letter was an

official return made b}^ the officers of the local

office to the commissioner, in the course of their

duties, as prescribed b}' the circular of Decem-

ber 20, 1873, and the recital of service, being the

recital of an official act, made in a report of such

act wliich the}' were, by the rules of the

department, requii^ed to make, is admissible for

tlie purpose of showing that such notice wcs

served.

Starkii'eathcr v. Morgan, 15 Kan. 275.

No objection was made to the sufficiency of the

letter to establish that fact. The objection offered

was that the evidence offered was not competent

to show that the notice sent was legall}' sufficient

—

"that Mr. McLean was duly notified." The let-

ter shows that the notice purported to issue in

accordance with the circular of December 20,

1873. The court will take judicial knowledge of

this circular.

Elling V. Thcxton, (Mont.) 10 Pac. Rep. 934.

r. 5. V. Wiillai/is, (Mont.) 12 Pac. Rep. 853.

ment as evidence that the notice has been served. The letter trans-

mitting it is the only record we have. We make no other entry."

(Record 28).

As a rule of law shown to have existed, is, in the absence of evi-

dence to the contrary, presumed to continue; so, conversely, it will

be presumed that the custom of issuing notices from the local office,

shown to obtain now, obtained in 1879, when the notice to McLean
issued. And under the statute of Montana, the court will take judi-

cial knowledge that such is the fact.
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By this circular a form of notice is prescribed.""

It was the official duty of the district officers to

send out the notice in that form to ^McLean,

And as the evidence estabhshes that an order

* CIRCULAR.

Department of the Interior,

General Land Office.

Dec. 20, 1873.

Gentleman: In a number of cases, persons who have initiated

titles to the public lands under the homestead law have alio v d the

limitation provided by the statute to expire without making the final

proof of settlement and cultivation required by that act.

Therefore, in all such cases as now exist in your district, or may
hereafter arise, you will notify the parties of their non-compliance

with the law, and that thirty days from date of service of notice will

be allowed to each of them within which to show cause why their

claims shall not be declared forfeited and their entries cancelled-

At the expiration of that time you will report the reasons given, or,

in case of failure, report that fact, so that in either event proper

action may be had by this office. But you will ;n no case allow the

lands embraced in such claims to be re-entered until you shall have

received from this office a formal notice that the original entries

have been positively cancelled. I append a form of notice which

you will be pleased to adopt.

Very respect fully,

Willis Drummono,
Commissioner.

Registers and Receivers, United States Land Offices.

FORM OF NOTICE.

A B
,

(place of residence, or, that being unknown,
address to the post office nearest to the land).

Sir: You are hereby notified that the homestead law requires

final proof of settlement and cultivation to be made within two
years after the expiration of five years from date of entry, and that

in case of your entry N.j.— , for dated , the time fixed

by the statute has expired without the requisite proof being filed by

you. You will, therefore, within thirty days from date of service

of this notice, show cause before us why your claim shall not be

declared forfeited and your entry cancelled for non-ccmpliance with

the requirements of the law, so that the case may be reported to the

commissioner of the general land office, for the proper action.

Register.

Receiver.

LDate) (Copp's Pub. Land Laws 244.)
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to show cause was, in fact, sent, the presumption is

that the form of notice comphed with the form

which the departmental regulations made it the

duty of the officers to use.

Lawson on Presumptive Evidence, chap. 3.

Cofield V. McClelland, 16 Wall. 334.

Bank of U. S. v. Dandridge, 12 Wheat. 69-70.

Up/iani V. Hoskiug, 62 Cal. 259.

Baldwin v. Boruhciuicr, 48 Cal. 433.

King V. Whiston^ 4 Ad. & Ell. 607, 610-1.

Indeed, since by the circular it was made the

dut\' of the register and receiver to issue to Mc-

Lean immediately upon the expiration of seven

years from the date of entr}', an order to show

cause why his entry should not be cancelled, it

would be presumed from the fact that the entry

was cancelled, that this duty was duly performed.

Cases cited, supra.

September ii, 1879, the entry was formall}-

cancelled of record. ^'' B}' this act the land,

* Sept. II, 1879.

Register and Receiver,

Helena, Monrana T.

Gentlemen: I am in receipt of your letters of June 4 and July

3, last, stating that the applicants in the following homestead entries

were duly notified in accordance with the circular of December 20,

1873, to show cause why their entries should not be cancelled, and

that no action has been taken by them, and recommending the can-

cellation of said entries, viz.

:

* * * * ^ * * * * *

No. 819, made May 3, 1872, by William McLean, W^^NW^,
SE14 NW14 and SW14 NE14. 17, 30 N. 3 W.

In view of the fact that the above entries were held for cancel-

lation in November and December, 1874, and of the further facts

that the parties have allowed the limitation provided by statute to
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whatever its previous condition, was restored to

the public domain and rendered subject to dis-

position under the general land laws.

Galliher v. Caduwll, 145 U. S. 368, 374.

POINT V.

THK ACT OF CONGRESS Al'I'KOVKD JUNE 15. 1«S0, DID

NOT VEST ANY RIGHT OR CLAi:>I TO SAID LAND
IN FAVOR OF WILLIAM M'LEAN OR HIS

AVIDOW, OR RESERVE THE SAME.

OR ATTACH ANY RKiHT

OR <LAIM THKKETO.

B}- an act approved June 15, 1880, 21 ?tat.

237, entitled ''An act relating to the public lands

of the United States," congress provided:

"Section 1. That when any of the lands of

"the United States shall have been entered and

"the government price paid therefor in full no

"criminal suit or proceeding by or in the name
"•of the United States shall thereafter be had or

"further maintained for any trespasses upon or

"for or on account of any material taken from

"said lands and no civil suit or proceeding shall

"be had or further maintained for or on account

"of any trespasses upon or material taken from

''the said lands of the United States in the or-

"dinary clearing of land, in working a mining

"claim or for agricultural or domestic purposes

'•or for mamtaining improvements upon the land

expire without making final proof as required, and have failed to

establish their claims after due notice given, the said entries are

hereby cancelled.

* * -X- * ):- * * * •::• *

Advise the parties in interest.

Very respectfully,

J. M. Armstrong,

.\cting Commissioner.

(Record 26.)
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"of an_v bo)ia fide settler or for or on account of

"any timber or material taken or used by any

"person without fault or knowledge of the tres-

"pass or for or on account of any timber taken

"or used without fraud or collusion by any per-

"son who in good faith paid the officers or agents

"of the United States for the same or for or on

"account of any alleged conspirac}^ in relation

"thereto; Provided, that the provisions of this

"section shall apply only to trespasses and acts

"done or committed and conspiracies entered

"into prior to March first, eighteen hundred and

"seventy-nine; And provided, further, that de-

"fendants in such suits or proceedings shall ex-

"hibit to the proper courts or officers the evi-

"dence of such entry and payment and shall pay

"all costs accrued up to the time of such entry."

"Sections. That persons who have hereto-

"fore under any of the homestead laws entered

"lands properly subject to such entry, or per-

"sons to whom the right of those having so en-

"tered for homesteads, may have been attempted

"to be transferred by bona fide instrument in

"writing, may entitle themselves to said lands by

'•paying the government price therefor, and in

"no case less than one dollar and twenty-five

"cents per acre, and the amount heretofore paid

"the government upon said lands shall be taken

"as part payment of said price: provided, this

"shall in no wise interfere with the rights or

"claims of others who may have subsequently

"entered such lands under the homstead laws."

It is urged bv plaintiff in error that the second

section of this act operated to vest in McLean,

and, after his denth, in his widow, a right to pur-

chase this land, which right was sufficient to ex-

clude it from the grant. And this proposition of
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law is set up as the basis for the seeretaiy's de-

cision in the eontest before the department relative

to tin's land.
'""

(A.) Thp: entry of McLean is not

WITHIN THE TERMS OF THE ACT.

The act authorizes the purchase, only when the

lands entered were "lands properly subject to such

entry." We have seen that the land in question

was reserved for the railroad company prior to

McLean's attempted entr}'. It was not, therefore,

''land properly subject to such entry."

Florida C. & P. R. R. Co. v. Carter, U L. D. 103.

( B. ) The right of purchase conferred

BY THE ACT V^'AS A MERE PRIVILEGE, WHICH,

UNTIL EXERCISED, ATTACHED NO RIGHT OR

CLAIM TO THE LAND.

Was it the intention of congress bv the second

section of the act to vest in every person who had

theretofore, under any of the homestead laws, en-

tered land properly subject to such entry, an in-

terest in the tract so entered, althou^'h the origi-

nal entry was fraudulently made, or had been

abandoned, and although it had been eanccUed,

because of such fraud or abandonment, ten or fif-

teen years, it mav be, before? If such is the ef-

fect of this act, that intent necessarily takes such

lands out of the category of public lands. It

operates to deprive congress of the power to ap-

* Record 36-7.
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propriate such lands for any of the numerous

pubHc purposes for which such propert}' may be

used b\' the government. It must reserve such

land from sale, private entry or an}' other dispos-

ition, save, possibl}^ under the homestead act.

And, since only public lands, and lands which

were subject to entry under the pre-emption acts,

are, by the terms of the homestead law, subject

to entry under that law, and no rights or claims

can be acquired to other lands thereunder, it must

be held that, if the effect of the act of June 15,

1880, was to create any interest in the land

originallv entered and vest the same in the entry-

man, it operated absolutely to reserve such lands

for the original entrvman. The absence of limi-

tation of time within which the entrvman must

make the pa^'ment, coupled with the fact that

when made it would necessarily cut off all rights

attaching subsequent to the date of the act, would

operate, practicallv, to do awa}- with the necessity

of pavment. since no partv would settle upon,

improve or seek to acquire anv adverse interest

in land the legal title of which was subject to be

acquired at an}' time h\ the original entryman;

and that entr}man could thus use the land quite

as well as if he had the fee, while he would be

subject to none of the burdens incident to owner-

ship.

And so. ii the pri\ilege of purchasing con-

ferred is a preference or pre-emption privilege.

If such be the construction of the act, this per-

petual preference would operate equally with an
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interest to reserve the land. The United States

could not vest in any but the original entryman,

or the person to whom he may have attempted to

transfer his rights, the title to such land. If an-

other sought to enter land upon which there had

once been an entry under any of the homestead

laws, improved and finally obtained a patent

therefor, under the pre-emption law, by cash

entr}', or in an}- other manner than b}^ the home-

stead law, the original entryman could, at any

time, by exercising his preference right, acquire

the better right to the land, and defeat the subse-

quent patent.

Pre-emptions to First Settlers. 2 Op. Atty. Gen.

367.

Pre-emptions, 3 Op. Atty. Gen. 187, 188.

Claim of Belding's Heirs, 10 Op. Atty. Gen. 56

Only very clear language would justif}- at-

tributing to congress an intention thus to place

the public lands be3'ond its control, and vest in

an entryman whose conduct had not been such as

to entitle him to the benefits of the homestead

laws, rights far superior to any conferred by such

homestead laws upon those honestly complving

with their provisions.

The Yosemite Valley Case, 15 Wall. 86-7.

The language of the act docs not require that

such a construction should be given to its pro-

visions. A construction of its terms as simph'

giving the privilege of purchasing land previousl}'

entered, if at the time of purchase such land was
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public and there were no intervening rights or

claims attaching thereto, gives full effect to all its

provisions, is sustained by the histor}- of the act,

is in accord with the departmental interpretation

thereof, and is supported by the few decisions

wherein its terms ha^e been construed.

The words *'mav entitle themselves''' are not in-

dicative of an intention to grant either an interest

in the land or a preference right of purchase.

The act does not make the right to purchase

contingent upon the performance of an^ further

act by the person seeking to ariil himself of its

provisions. It does not prescribe any limitation

of time within which that right should be exer-

cised. Under these circumstances the use of

words in the present potential mode, indicating a

mere possibilitv, is not consistent with an inten-

tion to vest an absolute claim to the land which

should take precedence. They are words of

permission, not of grant. Where the inten-

tion has been to grant a preference right or inter-

est, the indicative mode has been uniformly em-

ployed.

It is further a noticeable fact that when congress

has given a preference right of entrv. it has in-

variabl}' designated that right in terms as a pre-

empti\'e or preference right. This uniform cus-

tom, coupled with the absence of such terms here,

is signihcant that it was not, in this case, the in-

tention to confer such pre-emption right.

Gallihcr v. Cadwe/l, 145 U. S. 371.



The proviso, indeed, forbids an interpretation of

this act as conferring a preference right of pur-

chase. It expressly contemplates the initiation of

rights and claims which shall defeat the right of

purchase. The purpose of this provision is to pro-

tect those inchoate rights and claims, such as a

declaratory statement, which, not being vested

rights, and insufficient to take the land out of the

category of public lands, might otherwise be de-

feated by the purchase authorized by the act.

The term "homestead laws" in the proviso is a

generic term, and is intended to embrace all rights

or claims that may have intervened prior to the

application to purchase.

Circular of Instructions of October l>, 1880, 7

Copp's L. O. 142.

William White, 1 L D. 55.

George W. Bishop, 1 L. D. (59.

Samuel M Mitchell, 1 L. 1). i>T.

Pomcroy v. Wright, 2 L. D. U;4.

Charles W. Martin, a L. D. 378.

Freise v. Hobsou, 4 L. D. 580.

Lyons v. O' S/iang/incssy, 5 L. I). 6(i(».

X. P. R. R. Co. V. Elder, O L. D. 4ol).

Clement V. Henry, r» L. D. ()41.

Nuttlc V. Leaeh, 7 L. D. 325.

Craig V. Howard, 7 L. I). 329.

Piickett v. Kanfj/inn, ](> L. I). 410.

Hai-e/ V. f/arel, 12 L. I). 320.

Williams v. Doris, 13 L. 0. 4s 7.

This construction is in accord with the historv

of the act. as shown h\ the debates in conirress
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during its consideration. "' Prior to the incoming

administration in March, 1879, settlers upon the

public lands, those who had made entry as well

as mere squatters, timber speculators and others,

had been permitted by the policy of the govern-

ment to cut, upon tLe public lands, such timber

as they desired, and no effort was made to pro-

tect the public domain from such waste. Under

this passive attitude of the government, such

trespasses had acquired gigantic proportions. Mil-

lions of feet w^ere cut annually. Such timber, so

cut, passed from the hands of the lumber men

into those of innocent purchasers. With the new

administration, however, commencing in March,

1S79, this w^as changed. The government

* Second session 46th Congress, 10 Cong. Record, 128-9, 1564-

1577. 3577-3585. 3627-3632, 4247-4249.

Mr. Converse, chairman of the House Public Lands commit-

tee, reporting the bill favorably, said:

"The whole scope of this bill is simply to settle litigation now
pending in the United States courts, and other suits which might be

brought for trespass upon the public lands. The land which was

valued at $2.50 per acre is now worth less than $1.25 per acre where

the timber has been taken off of it. The pending proposition sim-

ply authorizes those who have been sued, to pay for the land and the

costs which have accrued in court, thus allowing the whole busi-

ness of this litigation to drop. * * *" (p. 129. )

Mr. Herbert of Alabama, who introduced the bill, said:

"The land is not disposed of until the persons to whom the privi-

lege is given to buy the lands shall actually go forward and buy

them. "" * "* Every foot of public land that belongs to the

United States now, will belong to the United States after the pas-

sage of this bill. * * « It merely lays down rules and prescribes

regulations under which lands can be purchased, and then it

describes the effect of the purchase of the lands; that is all. All

the lands that belong to the United States will belong to it after the

passage of this bill, and if persons do not see proper to go forward

and enter lands under the bill, all the land will continue to belong to

the government as it does now."
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adopted strict measures to protect its lands and

the timber thereon. Suits were initiated ever}'-

where against parties who had cut timber in the

past; and against innocent purchasers, to recover

the value of the timber in their hands, as well as

against the timber speculators; as well against

the homestead and pre-emption settler, who had

cut and disposed of timber from the land which

he sought to enter, as against timber thieves. In

view of the preceding quiet attitude of the gov-

ernment in this matter, which had been construed

as a tacit permission to commit these depreda-

tions, and for the purpose of protecting those into

whose hands such lumber had innocently come,

and to protect cntrymen who had cut and sold

the timber from the land the}' were seeking in

good faith, to enter, tlie act of June 15, 1880, was

passed. In order, howexer. to render the am-

nesty available, it was essential that the laws

should be so modified as to permit the purchase.

Existing law^s did not permit such casii entr\- in

all cases. Under the homestead acts, cash pur-

chase could onh' be luade bv commuting the

entry in accordance with R. S. jj -301, and such

commutation could onlv be made b\" one whose

qualifications, settlement and cultivation were

sufficient to authorize entr\" under the pre-emption

acts. To protect enti\"men who were not in a

position to comph" with R. S. if ^301, as well as

those to whom the '"right of those having so

entered for homesteads, ma>' have been attempted

to be transferred." and all who could not. under
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existing laws, have purchased the lands, was the

purpose of the second section of the act of July

15, 1880. It sought to accomplish this result by

authorizing the purchase of the lands once

entered. It would be strange indeed if congress,

in passing an act \vhich was intended only as an

act of amnest}- to those who were, in the eyes of

the law, criminals, should have vested in them a

valuable right and interest in the land itself, prior

to making such purchase; and in passing an act of

amnest}', had placed a reward upon the perpetra-

tion of such criminal acts; and had given to such

trespassers and others claiming the benefits of

this act, a right, which, so far as congress could

do it, would be a divestiture of prior vested

rights. Such was not the intention of congress.

This construction of the act as conferring a

mere privilege of purchasing, a privilege which

gives no right or claim to the land in advance of

purchase, and does not take the land out of the

category of public lands, is the settled construc-

tion by the interior department.

In Nathaniel Banks, 8 L. D. 532, Secretar}'

Noble savs:

"Jt seems to be claimed by counsel in the

"motion for review, that a purchase under the

"act of 1880 is not a new or original entry, but

"a re-instatement and consumn.ation of the

"homestead entry, operating by relation from

"the date of such entry. The act, however, by

"protecting 'all vested rights that might inter-

"vene prior to application to purchase' (George

"S. Bishop, 1 L. D. 69), expressly deprives the

"purchase of any operation by relation as to such
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"rights, and there is nothing in the language or

"reason of the law, to sustain the position con-

"tended for or to indicate that anything more

"was intended than the conferring upon a par-

"ticular class of persons the right of private cash

"entry of certain lands, operative from the date

"of such entry."

And see:

N. P. R. R. Co. \. Mathews, 15 L. D. 81.

And this construction is sustained by:

Mulloy V. Cook, (Ala.) 10 So. Rep. 349.

Galliher v. Cadivell, 145 U. S. 3(>9. 374.

S. C. (Wash.) IS Pac. Rep. 68.

U. S. V. Perkins, 44 Fed. Rep. «)71.

This unexercised privilege of purchasing is not

a claim or right which will exclude land from the

grant made by the act of July 2, 1864. It is, in

its nature, precisely like the privilege every quali-

fied person lias to acquire lands under any of the

public land laws. It is no more a claim or right

to the land, than is the common privilege of pur-

chasing "offered" lands. As, notwithstanding the

existence of the privilege, the land remains open

to disposition under the general public land laws,

it remains public land in the fullest sense of the

word.

Ncivil all V. Saiigc)\ 9
'2 U. S. 7<!3.

And if otherwise within the terms of the grant

will pass under an act excluding lands reserved,

sold, granted or otherwise appropriated, and not

free from pre-emption or other claims or rights.

A^. P. R. R. Co. V. Mathews, 15 L. I). 81.

Mullroy v. Cook, TAla. ) l<t So. Rep. 349.
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POINT vr.
'

DEFENDANT IN ERROR ACQIIRED TITLE TO THIS LAND

BY DEFINITELY FIXING THE LINE OF ITS KOAD OP-

POSITE THERETO, AND WITHIN FORTY MILES THERE-

OF, AND FILING A PLAT OF SAID LINE IN THE

OFFICE OF THE COMMISSIONER OF THE GEN-

ERAL LAND OFFICE, JULY 6, 1883; AND THE

PATENT SUBSEQIENTLY ISSl'ED TO MARIA

AMACKER AVAS ISSUED FOR LAJXD

ALREADY" DISPOSED OF,

AND IS VOID.

The grant to defendant in error bv act of July

2, 1864, is a grant in pj'Ciesentr, that is, it passes

a present title to certain odd numbered sections.

What sections are granted can not be ascertained

until the line of the road is definitely fixed and a

plat thereof tiled in the office of the commissionej

of the general land office. Previous to that time

the grant is a float, but immediatel\- upon the

occurence of that event, the title to the odd-num-

bered sections of non-mineral public land, to which

the United States has. at that time, full title, not

reserved, sold, granted, or otherwise appropriated,

and free from pre-emption or other claims or

rights, vests in the grantee as of the date of the

grant.

Sf. P. &-. P. R. R. Co. v. X. P. R. R. Co.,

131t U. S. 5.

Dcseret Salt Co. v. Tarpey, 142 U. S. "247.

r. S. v. 5 P. R. R. Co., llfi U. S. 593.

U^s. Cent. R. R. Co. v. Price Co., 133 U. S.

507-9



After the caneellation of McLean's entry in

September, 1879, and until after July 6, 1882,

there was no attempt to initiate any claims or

rights to this land; and as the act of June 15,

1880, did not operate proprio vigore to attach a

claim or right thereto, it was, July 6, 1882, public

land to w^iich the United States had full title, not

reserved, sold, granted or otherwise appropriated,

and free from pre-emption or other claims or

rights. And when on that day the railroad com-

pany lixed the line of the road opposite thereto,

and within forty miles thereof, and tiled a plat of

such line in the office of the commissioner of the

general land office, it eo instanti acquired the title

to this land, subject onl}' to a forfeiture for breach

of the conditions subsequent; a contingency remo-

ved b}^ the railroad company's compliance with

those conditions. * The title thus acquired is

the legal title, as distinguished from the equitable

title, and is sufficient to sustain an action in eject-

ment.

N. P. R. R. Co. V. Aiuacko. 1 C. C. A. ;-5il).

353.

Dcseret Salt Co. v. Tnrpcy, 142 U. S. 247,

ct set].

The title having passed from the United States

prior to the time Maria McLean applied to pur-

chase the land, the interior department was with-

out jurisdiction, and had no authority either to

accept her money or to do an}- act in the prem-

* Record, 24, 39.



ises. And the patent issued being for land, the

title to which had already passed from the govern-

ment, was and is void. It did not operate to con-

vey the title to the plaintiff in error, for the gov-

ernment had no title to convc}'. This fact may

be shown in an act on of ejectment equally as in

an action in equity; and being established, the

patent is no bar to a recover}' by the holder of the

true title.

iV. /'. R. R. Co. V. Awacker, 1 C. C A. 353.

.V. /'. A'. R. Co. V. Caujion, 40 Fed. Rep. 238.

Wright V. Roseheny, 121 U. S. 51 S, et seq.

Iron Silver M. Co. v. Campbell, 135 U. S.

286, 292, et seq.

Doolan v. Carr, 125 U. S. 024, et seq.

Fraiicoenr v. Nezohoiise, 40 Fed. Rep. 623. •

Further, it may be noted that the patent was

issued without authority of law, for the reason

that the act of June 15, 1880, does not authorize

the purchase of lands by the widow of the entry-

man.

Gainher v. CodiveIL 145 U. S. 371.

We submit that the judgment of the circuit

court should be affirmed.

Fred M. Dudley,

Counsel for Defendant in Error.





9?

United JtQtes Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

MARIA AMACKER, ET AL.,

Plaintiffs in Error,

vs.

NORTHERN PACIFIC RAILROAD CO.,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR IN REPLY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR

THE DISTRICT OF MONTANA.

THOS. C. BACH,

AND MASSENA BULLARD,

Attornevs for Plaintiffs in Error

C. K. WELLS CO., PRINTERS AND BINDERS, HELENA, MONT.

FH^ED
APRgOf893





United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

MARIA AMACKER, ET AL.,

Plaintiffs in Error,

vs.

NORTHERN PACIFIC RAILROAD CO.,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR IN REPLY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR

THE DISTRICT OF MONTANA.

The points attempted to be made by defendant in error

unaVv" point One of his argument, subdivision A, are:

ist. That the filing of the declaratory statement is not

such a right as js contemplated in section one of the grant as

a reservation from the grant.



2cl. That the presumption was upon the defendant be-

low to prove tlie right to file; and

3d. That the statement itself is not evidence of the

citizenship of the pre-emption declarant.

As to first claim of defendant in error:

The position taken bv counsel for defendant in error un-

der this head, is practically that no pre-emption right is ex-

cluded from the grant, unless the claimant had actually

proved up in the legal land office, and paid the purchase

price,—in other words, not until the filing of the entry.

It is submitted that Congress meant something by the terms

"pre-emption," "claims," and "rights." It meant to except

something which, without that limitation, would have been in-

cluded within the terms of the grant. It needed no words

by Congress to exclude from the grant land included within a

pre-emption entry, as defined by counsel for defendant in

error, for the law itself would interpret a grant b}- the United

States not to include any property to which the United States

did not have a title, or which it had already con\'eyed to oth-

ers, or which it was in dutv, equit}' and conscience bound to

convey to others. The pre-emption entry, as defined by coun-

sel, is complete only when claimant has proved up, as it is

called, and has paid the purchase price of the land to th^

legal agents of the United States. When that is do/ne the

Government has nothing left save tlie bare legal title, and

holds that title subject to the equity of the pre-emption claim-

ant. Whoever took the land from the Gosernment would
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take it with notice of that right subject to the same equity.

To quote counsel himself, on pages lO and ii:

" A ^•alid pre-emption entry vests the entryman with an

equitable title to the land entered, of which not even Con-

gress can deprive him. The entry, whether made under the

pre-emption, homestead, or other public land law, operates to

segregate the land entered from the mass of public lands. It

reserves and appropriates the land. Its allowance requires

the exercise of quasi judicial functions on the part of the

land officers; and, if the land be subject to entry, their deci-

sion, until reversed b}^ their superior officers, and the entry

cancelled, preserves the land from other disposition."

H. & D. R. R. Co. vs. Whitney, 132 U. S., 363-4.

It is quite apparent that it is not such a right that Con-

gress in its wisdom found necessary to exclude from the grant

to the defendant in error. A pre-empti-^n right or claim is

not a pre-emption entry; it is the right to make an entry, or

right to prove up or right to purchase. In some of the cases

cited, and in our opinion quite properl}', it is treated as noth-

ing more nor less than a contract which is of quite common

occurrence among private individuals. It is an option given,

it is true, by the Government to an indn'idual, and which

may be recalled bv the Government at any time before actual

pV^oof and payment—a right which the Government could

have revoked—a right which would have lapsed had the

Government seen fit to include the lands covered thereby in

the (jrant itself, as it did in the cases cited bv counsel known

as the Yosemite cases, and also the case of Frisby vs. Whit-



ney. All of the cases cited by counsel are cases which come

under either such facts as existed in the Yosemite cases, and

of course are not applicable here.

See Shepley vs. Cowan, 91 U. S., 330, or they come

under the rule as laid down in the case of Bohall vs. Dilla,

114U. S., 47, where there is a conflict between two pre-

emption claimants, the first claimant not having proved-up in

time, thus making the land, bv the terms of the pre-ernption

law itself, " subject to the entry of any other purchaser."

That the claim or right of Scott was such as would not be

included within the grant, we think is abundantly shown in

Sheplev vs. Cowan. See also Whitney vs. Taylor, 45 Fed.

Rep. 616, and counsel himself seems unable to escape that

conclusion. On page 22 he quotes from 112 U. S., and other

cases which, to us, certainly drew a distinction between an

entr}' and a pre-emption right. It is impossible to read his

citations without reaching the conclusion that the pre-emption

right is not an entry; it is something that proceeds the entry,

in fact it is that without which there could be no entry; a

right to a thing is certainly not the thing itself.

The next point which counsel makes under this heading

is that it must be shown that Scott was at least possessed of

the legal qualitications of a settler or claimant, that the burden

of proof is upon us to show that the land was not included

within the grant, and that the declaratorv statement is no,\

sufficient to prove that Scott was a citizen of the Vnited

States. As to the question upon whom the burden of proof

would be, again we differ with counsel. It is quite common

to look upon land covered by claims, as being within the



general theory of the exception or reservation of the grant.

But the law itself did not create the exception ; it merely

granted to the Railroad Company lands of a certain descrip-

tion. It does not grant to the Railroad Company a large

body of land "excepting and reserving from the grant such

possession of the land as may be subject, etc." The distinc-

tion is quite clear. Lands which were conve^ed to the com-

pany are lands belonging to the United States at the time of

the grant, and to which no other rights have attached. That

IS not an exception or reservation from the grant, when

strictly speaking, although in common parlance, and where

the question of proof is not invoked it amounts to practically

the same thing. That counsel for defendant in error had a

different opinion during the trial of the case, was quite ap-

parent from the conduct of the case in the Court below, u here

he assured the plaintiff of believing that the land was free

from all claims. It will be seen on pages 24, et seq., of the

record, that he did assume this position.

Again referring to the record on page 27, the declaratory

statement of Scott will be found in w hich Scott is described to

be a native-born citizen of the United States. On the top of

the same page Scott testifies that he is the Scott mentioned in

that paper. The presumption of law is that a person within

the United States is a citizen of the United States. [See Gar-

field M. & M. Co. vs. Hammer, 6 Mont., 53, and cases cited

on p^^g^ 60.]

Again,, in our opening brief, we have cited cases which

are conclusive as to the rule that the filing being of record in

the proper ofiice, uncancelled, is final, and that the policy of
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the Government and of the law will not permit defendant in

error to question the validity of that record at this time.

The points B and C are fullv answered in our ojiening

brief. Whether or not the burden of proof was upon us

—

whether or not we should have shown that Scott was a citizen

of the United States—whether or not the fnulings may be

sufficient to sustain the judgment, we respectful!}' submit that

the Court erred in allowing, over our objection, witness Scott to

testifv that he ever abandoned the land; and for that error

alone the case should be reversed. It is not probable that

unless actual perjur}' is shown any case more than these cases

will justify the language of the Court in the Railroad Com-

pany vs. Dunmeyer, and Railroad Company vs. Whitney, to

the effect that it w^as not the policy of the Government to

allow anv controversy contradicting tlie records to be carried

on between a corporation on the one side and settlers on the

other. Scott testified that he left the land in the fall of "69

and never returned to it, and in the opinion of the Court it

will be found that he further testified that he removed to the

town of Helena and then went to Butte, and yet on page 32

of the record we tind that he amended his filing on Oct. 20th,

1869. After the tiling of the map of the general route he

again amended his tiling on Oct. 14th, '72. We submit that

the record is such a contradiction of his testimon}- as will

strongly justify the position taken by the Sujireme Court of

the United States in cases last cited.

Upon the question of burden of proof we ag;\in submit

that the theory of the cases, Railroad Company vs. Whitney

and Railroad Company vs. Dunme}-er and the other cases



cited on pages i8 and 19 of our former brief are conclusive,

the filinofs beinir of record in the land office uncancelled. See

rinding 10, page 40 of the record, that the land is not included

within that giant, and that the company cannot dispute the

record. If the contention of the defendant in error that we

must show that the land is excepted from the grant, and that

we must prove citizenship settlement and occupation, is correct,

then it would seem that the proper course for the company to

pursue would be to remain silent, until, bv lapse of time or

dispersion of witness, it would be impossible to show these

facts. Moreover, and this applies to the question of settle-

ment—the good faith of IVlcLean, raised subsequently in the

brief of the defendant in error—it appears from the record, in

the findings, that this whole matter was contested in the land

office, and although the rule is that the question of law decided

bv the land department is not controlling on the Courts,

nevei-theless the facts found, and necessary to be found, and

which are also subject to re^iew in the land department, are

final. See cases cited, page 26, in our brief.

Upon the remaining question in the brief of the defend-

ant in error, we are content to rest upon the brief already

filed.

Respectfullv submitted.

THOS. C. BACH,
" - ^ AND MASSENA BULLARD,

Attorneys for Plaintiffs, in Error.
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In the Circuit Court of the United States, for the District

of Washington, Western Division.

Jiiflgiiieiit Roll, ]\o. 1!37.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defe7idant.

In the Circuit Court of the United States, for the District

of Washington, Western Division.

July Term, 1892.

Be It Remembered :

That on the 11th day of February, 1892, there was

duly filed in the said Circuit Court of the United States

for the District of Washington, Western Division, a

Complaint, in words and figures as follows, to-wit

:

In the Circuit Court of the United States for the West-

ern District of Washington, Holding Terms at

Tacoma.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defendant.

The plaintiff herein for her cause of action alleges

:
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I.

That at all times mentioned in this complaint she was

and is a resident and citizen of the State of Washington.

II.

That heretofore, on the 1st day of September, 1889, and

at all times, the defendant was a citizen of the State of Cali-

fornia, being then and there a corporation, duly organized

and incorporated by the said State of California under

the laws thereof, and at all times mentioned in this com-

plaint was doing business in the State of Washington,

with an office at Tacoma, in said State. That on the

said 1st day of September, 1889, one Thoma,s Lee Nixon

was the husband of the plaintiff herein, and was such

until his death. That on said first day of September,

1889, the defendant and said Thomas Lee Nixon entered

into a certain mutual written agreement and contract,

commonly known and called a life insurance policy, by

the terms of which said policy the defendant then and

there agreed and undertook in consideration of the sum

of five hundred and seventeen eighty one-hundredth

s

dollars, which was then and there duly paid by said

Thomas Lee Nixon to insure his life for the term of

twenty years, and in the event of his death to pay this

plaintiff, the wife of said Thomas Lee Nixon, the sum of

ten thousand dollars.

IIL

That on the .said 1st day of September, 1889, said

Thomas Lee Nixon paid in cash to said defendant the

sum of five hundred seventeen eighty one-hundredths

dollars in full of the premium so agreed to be paid, and
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said policy was then and there dehvered in the City of

Tacoma, Washinoton, to the said Thomas Lee Nixon.

IV.

That on the 31st day of October, 1890, this plaintiff,

then the wife and now the widow of said Thomas Lee

Nixon, upon the special written instance and request of

the defendant and its agents, paid the second annua]

premium in cash, to-wit: the sum of five hundred and

seventeen eighty one-hundredths dollars, which payment

was duly received by defendant and its agent, and duly

receipted for in writing, a copy of which receipt is in

words and figures following, to wit:

" $517.80. Portland, Oregon, Oct. 31, 1890.

Received of Ladd & Tilton, bankers, $517.80 for

account of Thomas L. Nixon policy, as per telegraphic

instructions from Merchant's National Bank, Tacoma.

10/ 31, 1890.

Edward C. Frost, Agent.

V.

That on the 31st day of October, 1890, the said

Edward C. Frost, who signed said receipt and received

said premium was the general agent of the defendant,

residing at Portland, Oregon.

VI.

That on the 16th day of April, 1891, the said Thomas

Lee Nixon died; of which fact due notice and proof was

made upon defendant, and demand was then and there

made for payment of the sum so agreed to be paid in said

policy of insurance, and that this plaintiff was the sole
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beneficiary under said policy, and was entitled to the said

sum of ten thousand dollars, for which the life of said

Thomas Lee Nixon was insured,

VIL

But this plaintiff alleges that notwithstanding the ex-

press written agreement, stipulation and promises so made

by the defendant, in said policy of insurance, to insure the

life of said Thomas Lee Nixon, and to pay upon proof of

his death said sum to this plaintiff said defendant, though

often requested so to do, has refused and still refuses to

pay said sum to the plaintiff.

VIII.

And the plaintiff further alleges that all the terms and

conditions of said contract of insurance have been fully

complied with, as she is advised, and that any breach of

said contraat, if any, has been made and caused by the

wrongful acts of defendant and his agents.

IX.

Wherefore, plaintiff prays for judgmentfor the sum of

ten thousand dollars, and the pro rata amount of the last

premium paid upon said policy and for interest and costs.

PALMER & PALMER,
CARROLL & CARROLL,

Att'ys for Plaintiff.

State of Washington, 1
^

County of Pierce, j
^

I, Cora E. Nixon, do solemnly swear that I am the

plaintifi' in the above entitled action, and that the state-

ments in the foregoing complaint are true as I verily

believe. CORA E. NIXON.
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Subscribed and sworn to before me, this 11th day of

Dee., 1891.

[Seal.] Frank S. Carroll, Notary Pubhc,

Residing at Tacoma, Wash.

Endorsement

:

Filed this 11th day of February, A. D. 1892.

A. Reeves Ayres,

Clerk.

And afterwards, to-wit: on the 21st day of March,

1892, there was duly filed in said Court in said cause, an

answer to the complaint in the words and figures as fol-

lows, to-wit

:

In the United States Circuit Court, Ninth Judicial Circuit

for the District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance ) No. 127.

Company of California

(a corporation),

Defeyidant.

Now comes the above named defendant, and answering

unto the complaint of plaintiff filed herein, admits, denies,

avers and alleges as follows :

1. Admits that on the first day of September, 1889,

and at all times since then, this defendant was a citizen

of the State of California, a corporation organized and

existing under the laws of the State of California, and

avers that its true corporate name is the Pacific Mutual

Life Insurance Company of California;



10 Pacific Mutual Life Insurance Co.

Alleges that its home office and principal office and

place of business was and is at the City and County of

San Francisco, in the State of California;

Admits that at and during all said time it has been

and is doing business in the State of Washington, with

an agency and agency office at Tacoma in said State.

2. Admits that on the first day of September, 1889,

one Thomas Lee Nixon was the husband of the plaintiff

in this cause, and continued to be such until the date of

his death.

3. Admits that on said first day of September, 1889,

this defendant and the said Thomas Lee Nixon entered

into a certain mutual agreement and contract commonly

known and called a life insurance policy; but

4. Denies that the terms of said policy and contract,

or policy or contract are correctly or fully stated or set

out in the complaint filed herein, or that the true or full

consideration for said policy of insurance is set out or

stated in the said complaint.

5. Alleges that the said written contract of insurance

was in two parts, one of which is commonly known as

and called an "application for life insurance," and which

consisted of an instrument having on the face thereof

divers questions propounded on behalf this defendant to

the said Thomas Lee Nixon, with his answers thereto

written thereon, and also of divers agreements, covenants

and warranties made by and on the part of said Thomas

Lee Nixon, which said instrument was dated at Tacoma

on the 15th day of August, 1889, and was signed by the

said Thomas Lee Nixon, and constituted and became and

was by the terms thereof and of the other part of said
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contract, to-wit : the policy, a part of the contract of

insurance between the said Thomas Lee Nixon and this

defendant.

6. Avers that among the questions so propounded to

and answered by the said Thomas Lee Nixon was the

following

:

" Do you understand and agree that only the officers

" at the home office have authority to determine whether

" or not a policy shall issue on any application, and that

** they act only on the statements and representations in

" the application, and that no statements, representations

" or information made or given by or to the person solicit-

" ing or taking this application for a poUcy, or to any

" other person, shall be binding on the Company, or in

" any manner affect the rights, unless such statements,

" representations or information be reduced to writing,

" and presented to the officers of the Company at the

home office in this application ?" To which question the

said Thomas Lee Nixon answered *' Yes."

Avers that amonsf the covenants, aofreements and

warranties contained in the said instrument and signed

by the said Thomas Lee Nixon was the following, to-wit:

"It is hereby declared and warranted that all the

" statements and answers made in this application,

" including the answers to questions to be asked by agent

" and the questions to be asked by the Medical Examiner

" are complete and true, and that they, together with

" this declaratian and agreement, constitute an appli-

" cation to the Pacific Mutual Life Insurance Company
'' of California, for a policy of insurance, and are offered

'* as a consideration for the policy hereby applied for."
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" And it is agreed that there shall be no contract of

* insurance until a policy shall have been issued and

' delivered by the said company and tlie first premium

' thereon paid while the person proposed for insurance is

' living, and in the same condition of health described

' in this application ; and that if said policy be issued,

* the declarations, agreements and warranties herein con-

' tained shall constitute a part of the contract, and the

' contract of insurance when made, [shall be held and

* construed at all times and places to have been made in

' the City of San Francisco, in the State of California."

Also the following :
*' It is agreed that the policy

' issued upon this application shall become null and void

' if the premium thereon is not paid as provided therein;

' and should such policy become null and void by reason

' of the non-payment of premium, all payments previously

' made shall be forfeited to the Company, except as

' therein otherwise provided.''

Which application, containing the question and the

covenants, agreements and warranties hereinbefore quoted,

was duly signed by the said Thomas Lee Nixon, and by

him delivered to this defendant as a part of the said con-

tract of insurance, and in consideration thereof, and as an

inducement to this defendant to issue its policy upon his

life ; which application so signed, executed and delivered

to this defendant, this defendant is ready and willing and

now offers to produce as this Court shall direct.

7. Alleges that afterwards and on the first day of

September, 1889, this defendant did, " in consideration

" of the representations made " in the application there-

" for, and of the agreements therein contained, which
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'' application is made a part of this contract, and of the

" sum of five hundred and seventeen dollars and 80 cents,

" and of the annual payment of a like amount to be paid

'* on or before twelve o'clock noon of the first day of

" September in every year during the continuance of this

" policy," insure the life of Thomas Lee Nixon for the

sum of ten thousand ($10,000.00) dollars for the period

of twenty years, and did promise and ageee "to pay the

" amount of the said insurance at its office in the City of

" San Francisco, to Thomas Lee Nixon or assigns, on the

" first day of September, 1909, or should the person

" whose life is hereby insured, die previous to the date

" last mentioned, leaving this policy unassigned, the said

" amount shall be payable upon due notice and satis-

" factory proof of the death of said insured, to Cora E.

" Nixon, wife of said Thomas Lee Nixon,'' the plaintiff

in this cause.

8. Defendant further alleges that in and by the said

policy and printed on the face thereof, it was further pro-

vided "that after the payment of the first premium

" thereon, a grace of thirty days for the payment of

" premium shall be allowed, but only in case the same is

" paid during the lifetime of the insured aforesaid ;" and

in and by the said policy of insurance and printed on the

face thereof, it was further provided " that no alteration

" or waiver of the conditions of this policy shall be valid

" unless made in writing at the office of said Company
" in San Francisco, and signed by the President, or

" Vice-President and Secretary or Assistant Secretary."

Which policy of insurance constituted the second part

to the mutual contract so made by and between this
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defendant and the said Thomas Lee Nixon, and was by

this defendant dehvered to the said Thomas Lee Nixon,

and was, and is, as this defendant is informed and believes

now in the possession of the plaintiff in this cause; and this

defendant demands that upon the trial of this cause, the

same shall be produced for the examination and inspection

of this Court as the Court shall direct.

9. Admits that upon the delivery of said policy of

insurance, the first premium therein mentioned, to-wit :

The sum of $517.80 was duly paid by the said Thomas

Lee Nixon.

10. Denies that all the terms and conditions of said

contract of insurance have been fully complied with by

the said Thomas Lee Nixon, and denies that any breach

of said contract has been made or caused by the act or

acts of this defendant or its agents.

11. Alleges that the second annual premium falling

due under said policy, to-wit : The premium falling due

on the first day of September, 1890, was never paid, nor

was any part thereof ever paid, neither on the said first

day of September, 1890, or at any other time, nor was

the same tendered at any time within thirty days next

after the said first day of September, 1890, as in the said

policy provided ; by reason whereof the said policy

became and was, and ever since the thirtieth day of Sep-

tember, 1890, has been null and void.

12. Denies that the payment alleged to have been

made on the 31st day of October, 1890, was made at the

special written instance and request, or at the instance

and request of this defendant or its agents, or that the

same was ever accepted or received by this defendant
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or by any agent of this defendant, as payment of the

premium aforesaid; on the contrary this defendant

ALLEGES the truth and the fact to be that the said poHcy

of insurance was at that time and ever since the 30th

day of September next prior to that time has been null

and void; but, under the rules and practice of this defend-

ant in the conduct of its business of insurance, it was the

custom of this company to permit an insured whose

policy had been forfeited for non-payment of premium to

have the same restored at any time within sixty days

after such forfeiture upon a written application for such

restoration, accompanied with a certificate from an exam-

ining physician showing that the applicant was still in

good health, and upon payment of premium then past

due; that the agent of this defendant had advised the

said Thomas Lee Nixon of this custom, and informed

him that his policy might be restored upon such written

application, with certificate of health and payment of

premium, and suggested to him that he make such appli-

cation and furnish a certificate of examination and of good

health, and deposit the same with him, the agent, when

he, the agent, would forward such application and certifi-

cate to the home office for its action; but that he, the

agent, had no power or authority to restore said policy

under any circumstances or to apply any money that

might be received by him after the 30th day of Septem-

ber, 1890, to the payment of premium upon said policy;

that the said sum of $517.80, so received by Edward C.

Frost, the agent of the defendant at Portland, Oregon,

from Ladd & Tilton, Bankers, on the 31st day of October,
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1890, as shown by the receipt (a purported copy of

which is set out in the said complaint) was not received

by said agent in payment of said premium, and the said

agent had no power or authority to receive the same in

payment of said premium, but it was simply received by

him to bo applied in payment thereof in case said policy

should be restored; and he, the said agent, immediately

notified the plaintiff herein of such fact, and that it would

be necessary to forward to the home office an application

for restoration of the policy, together with a certificate of

examination and good health, in order to secure such

restoration; otherwise, that the money would be held in

trust for her and subject to her order.

Alleges that neither the plaintiff nor the said Thomas

Lee Nixon ever forwarded to the home office or to the

said agent, or delivered to them or either of them, any

application for restoration of said policy, or any certi-

ficate of examination or of good health, or ever took any

steps to secure the restoration of said policy, and that no

restoration thereof was ever made, or any premium receipt

for the money so deposited with said agent ever given;

but that the money so paid to said Frost was always held

by him as the money of said plaintiff and subject to her

order, and that she was, by the said Frost, so fully in-

formed and advised long before the death of said Thomas

Lee Nixon, and has since been and now is so informed

and advised.

13. Admits that the said Thomas Lee Nixon died on

the 16th day of April, 1891, but denies that the said

plaintiff then became or was or at any time since has
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been, or now is entitled to the said sum of ten thousand

dollars, or aii}'^ other sum, of or from this defendant for

or on account of said policy of insurance aforesaid.

14. Admits that this defendant has refused and still

refuses to pay the said sum or any sum to the plaintiff,

and denies that the plaintiff is entitled to have or recover

any sum of money whatever from this defendant.

Of all which the defendant prays judgment that it be

hence dismissed with its costs.

DOOLITTLE & FOGG,
Attorneys for Defendant.

CHARLES N. FOX, of Counsel.

State of California, )

City and County of San Francisco. )

'

I, George A. Moore, do solemnly swear that I am the

President of the Pacific Mutual Lifu Insurance Com-

pany of California, the above named corporate defendant,

and that the statements in the foregoing answer con-

tained are true as 1 verily believe.

GEO. A. MOORE.
Subscribed and sworn to before me this 9th da r of

March, 1892.

(Seal) Thomas E. Hawen,

Notary Public.

And, afterwards, to-wit; on the 9th day of September,

1892, tliere was duly filed in said Court in said cause a

reply to defendant's answer to the complaint in the words

and figures as follow^s, to-wit:
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In the Circuit Court of the United States, for the State of

Washington, Western Division, Holding

Terms at Tacoma.

Cora E. Nixon,

Plaintiffs

vs.

Reply
The Pacific Mutual Life Insurance

Company,

Defendant.

Comes ;the plaintiff, and saving and reserving to her-

self all matter of exceptions to the errors, uncertainties

and insufficiencies of defendant's answer herein, for repli-

cation unto said answer, alleges :

—

I.

That she denies each and every allegation in said de-

fendant's answer, not herein or in the complaint herein

expressly admitted.

II.

She admits that she has in her possession the original

contract for life insurance sued on, but disclaims any

knowledge of any collateral agreement, stipulation or

contract, which is alleged to be part of said contract of

life insurance.

III.

She denies having any knowledge or information suffi-

cient to form a belief as to the rules and customs of said

defendant, alleged in Paragraph XII of said answer.

IV.

She denies that the receipt pleaded in her complaint
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shows upon its face that it was not received in full pay-

ment of the premium due, and denies that it was received

in trust for the benefit of this plaintifl: by the said agent,

Frost, as alleged in said XII paragraph of said complaint;

but she alle2:es the truth to be that said ag^ent, Frost, has

repeatedly refused to return or account to this plaintiff

for said sum of $517.80 paid to aorent Frost, ~as alleged in

her complaint, and she moreover alleges that at all times

said agent Frost has acted and represented said defend-

ant as its agent and not otherwise.

Wherefore, plaintiff prays judgment as originally

claimed in her said complaint.

CARROLL & PALMER,
Attorneys for Pltf.

State of Washington,
|

County of Pierce. j

I, Cora E. Nixon, having read the statements herein

contained, do solemnly swear that the same are true as I

verily believe.

CORA E. NIXON.

Subscribed and sworn to before me, this 3d day of

Sept. A. D. 1892.

[Seal] Geo. L. Palmer,

Notary Public residing at Tacoma,

Pierce County, Washington.

And afterwards, to-wit : on Tuesday, the 13th day of

September, 1892, the same being the sixteenth judicial

day of the regular July term of said Court, present the

Honorable Cornelius H. Hanford, United States District
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Judge, presiding, tlie following proceedings were head in

said cause, to-wit

:

United States Circuit Court, District of Washington,

Western Division. July Term.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defeyidant.

Now, on this day, on the apphcation of plaintiff's at-

torney, leave is given plaintiff to file an amended bill of

complaint herein, and time was given the defendant until

September 24th to file its answer thereto.

Dated September 13, 1892.

And afterwards, to-wit : on the 15th day of Septem-

ber, 1892, there was duly filed in said Court in said cause

an amended complaint in the words and figures as follows,

to-wit :

In the Circuit Court of the United States for the District

of Washingioji, Western Division.

Cora E. Nixon,

Plaintiff]

vs.

Complaint
The Pacific Mutual Life Insurance

Company of California,

Defendant.

Now comes the plaintiff, and by leave of Court, files
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her amended complaint herein, and for cause of action

against the defendant, says :

I.

That on tlie 1st day of September, 1889, and for a long-

time prior thereto, she was, ever since has been, and still

is a citizen of the State of Washington, residing in the

City of Tacoma, in the County of Pierce, in said State.

II.

That on said 1st day of September, 1889, and for a

long time prior thereto, the defendant, the Pacific Mutual

Life Insurance Company of California, was, ever since

has been, and still is a citizen of the State of California

it being then and there a corporation duly organized, in-

corporated and existing under and by virtue of the laws

of said State of California, and having its principal place

of business iu the City of San Francisco, in said State,

and during all of said time legall}^ authorized to do, and

doing business in the State of Washington as a life in-

surance company, engaged in the business of life insur-

ance.

TIL

That on said first day of September, 1889, and for a

long time prior thereto, and since said time until the date

of his death, one Thomas Lee Nixon was the lawful hus-

band of this plaintiff".

IV.

That on said first day of September, 1889, the defend-

ant and said Thomas Lee Nixon entered into a contract

in writing, wherein and whereby the said defendant

promised, agreed and bound itself in consideration of the
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representations made to it by said Thomas Lee Nixon in

his application to said defendant therefor, and the pay-

ment by said Thomas Lee Nixon to said defendant of the

sum of five hundred and seventeen and eighty-hundredths

($517.80) dollars on said first day of September, 1889,

and of the annual payment of a like amount on or before

twelve o'clock noon of the first day of September in

every year during the continuance of said contract, to

insure, and by the express terms of said contract, the

defendant did insure the life of said Thomas Lea Nixon,

in the full sum and amount of ten thousand dollars for

the term of twenty years from said date. And in and

by the terms of said contract and for said consideration,

said defendant promised and agreed to pay the amount of

said insurance, to-wit : Said sum of ten thousand dol-

lars, at its office in the City of San Francisco, to said

Thomas Lea Nixon or his assigns, on the first day of

September, 1909, or if said Thomas Lea Nixon shoidd

die previous to said last mentioned date, leaving said

policy of insurance unassigned, then in that event, said

defendant promised, upon due notice and satisfactory

proof of the death of said Thomas Lea Nixon, to pay

the amount of said insurance, to-wit : Ten thousand

dollars to Cora E. Nixon, wife of said Thomas Lea Nixon,

this plaintiff.

V.

That said Thomas Lea Nixon, on said first day of

September, 1889, paid to said defendant the first premium

due uj^on said contract of insurance, to-wit : The sum

of five hundred and seventeen and 80-100 dollars, and

said defendant accepted the same and duly issued its
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policy of insurance, insuring the life of said Thomas Lea

Nixon in the sum of ten thousand dollars, payable as

aforesaid, and delivered said policy to said Thomas Lea

Nixon.

That thereafter, and until the time of his death, said

Thomas Lea Nixon faithfully kept and performed all ot

the conditions in said contract to be kept and performed

by him.

VI.

That on the 16th day of April, 1891, and while said

policy of insurance was in full force, said Thomas Lea

Nixon departed this life without having assigned or dis-

posed of said policy of insurance, leaving this plaintiff

surviving him, as his widow and sole beneficiary under

said policy of insurance, of all of which the said defend-

ant has had due notice and full knowledge.

VII.

That upon the death of said Thomas Lea Nixon and

within a reasonable time thereafter, this plaintiff, as the

widow of said Thomas Lea Nixon and sole beneficiary

under said policy of insurance, and after said defendant

had due notice and full knowledge of the death of said

insured, demanded of the defendant the payment to her

of said sum of ten thousand dollars, as provided in said

policy, but to pay the same or any part thereof, the

defendant then refused and still doth refuse.

Wherefore, plaintiff prays judgment against said

defendant for said sum of ten thousand dollars, with

interest thereon at the rate of ten per cent per annum



iSS.

24 Pacific Mutual Life Insurance Co.

from the 16th clay of April, 1891, and for the reasonable

costs and disbursements herein.

P. H. PALMER,
THOS. CARROLL, and

RELFE & BRINKER,
Attorneys for Plaintiff

State of Washington,

County of Pierce.

Cora E. Nixon, being first duly sworn, on oath deposes

and says, that she is the plaintiff named in the fore-

gointy complaint ; that she has read said complaint, knows

the contents thereof, and believes the same to be true.

CORA E. NIXON.
Subscribed and sworn to before me this 14th day of

September, 1892,

(Notarial Seal.) Thos. Carroll,

Notary Public in and for the State of

Washington, residing at Tacoma.

And afterwards, to-wit : On the 24th day of Sept.,

1892, there was duly filed in said Court in said cause, an

answer to the amended complaint in the words and figures

as follows, to-wit

:

In the United States Circuit Court, Ninth Judicial Circuit

for the District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance ^ i^^^^ i27.

Company of California, (a corpor-

ation),

Defendant.

Now comes the above named defendant and answering
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unto the amended complaint, filed herein, admits, denies,

avers and alleges, as follows:

1. Admits that on the first day of September, 1889,

and at all times since then, this defendant was a citizen

of the State of California a corporation organized and

existing under the laws of the State of California, and

avers that its true corporate name is The Pacific Mutual

Life Insurance Company of California.

Alleges that its home office and principal office and

place of business, was, and is at the City and County of

San Francisco, in the State of California.

Admits that at and during all of said time, it has been and

is doing business in the State of Washington, with an

agency and agency office at Tacoma, in said State.

2. Admits that on the first day of September, 1889,

one Thomas Lea Nixon was the husband of the plaintiff

in this cause, and continued to be such until the day of his

death.

3. Admits that on said first day of September, 1889,

this defendant and the said Thomas Lea Nixon entered

into a certain contract in writing, which is commonly

known and called a life insurance policy; but

4. Denies that the terms of said policy and contract

or policy or contract are correctly or fully stated or set

out in the amended complaint filed herein, or that the

true or full consideration for said policy of insurance is

set out or stated in the said amended complaint.

5. Alleges that the said written contract of insur-

ance was in two parts one of which is commonly known

as and called an " application for life insurance," and
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which consisted of an instrument] having on the face

thereof diverse questions propounded on behalf of this

defendant to the said Thomas Lea Nixon with his

answers thereto written thereon, and also of diverse

agreements, covenants and warranties made by and on

the part of said Thomas Lea JSixon, which said instru-

ment was dated at Tacoma on the 15th day of August,

1889, and was signed by the said Thomas Lea Nixon;

and constituted and became, and was by the terms

thereof and of the other part of said contract, to-wit:

the policy a part of the contract of insurance between

the said Thomas Lea Nixon and this defendant.

6. Avers that among the questions so propounded to

and answered by the said Thomas Lea Nixon was the

following:

'* Do you understand and agree that only the ofRcers

" at the Home Office have authority to determine

" whether or not a policy shall issue on any application,

" and that they act only on the statements and repre-

" sentations in the apphcabion, and that no statements,

" representations or information made or given by or to

" the person soliciting or taking the application for a pol-

" icy, or to any other person, shall be binding on the com-

*' pany, or in any manner affects its rights, unless such

" statements, representations or information be reduced

" to writing, and presented to the officers of the company

" at the home of!ice in this application," to which ques-

tion the said Thomas Lea Nixon answered "yes."

Avers that among the covenants, agreements and war-

ranties contained in the said instrument arid signed by

the said Thomas Lea Nixon was the following, to-wit:
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" It is hereby declared and warranted that all the

" statements and answers made in this application, in-

" cliidincr the answers to questions to be asked by agent

" and the questions to be asked by the medical examiner,

" are complete and true and that they, together with this

" declaration and agreement, constitute an appUcation to

" the Pacific Mutual Life Insurance Company of Cali-

" fornia, for a policy of insurance, and are offered as a

" consideration for the policy hereby applied for. And
" it is agreed that there shall be no contract of insurance

" until a policy shall have been issued and delivered by

" the said company, and the first premium thereon paid

" while the person proposed for insurance is living and in

" the same condition of health described in this applica-

" tion; and that if said policy be issued, the declarations,

" aofreements and warranties herein contained shall con-

" stitute a p.irt of the contract, and the contract of in-

" surance when made, shall be held and constituted at all

" times and places to have been made in the City of San

" Francisco, in the State of California."

Also the following: " It is agreed that the policy is-

'• sued upon this application shall become null and void if

" the premium thereon is not paid as provided therein,

" and should such policy become null and void by reason

** of the non-payment of premium, all payments pre-

" viously made shall be forfeited to the company, except

" as therein otherwise provided,"

Which application, containing the question and the

covenants, agreements and warranties hereinbefore

quoted, was duly signed by the said Thomas Lea Nixon,

and by him delivered to this defendant as a part of the
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said contract of insurance, and in consideration thereof,

and as inducement to this defendant to issue the policy of

insurance upon his life, which application, so signed, exe-

cuted and delivered to this defendant, this defendant is

ready and willing and now offers to produce as this Court

shall direct.

7. Alleges that afterwards and on the fir.^t day of

September, 1889, this defendant did, " in consideration

of the representations made x x" in the application

therefor, and of the agreements therein contained, which

" application is made a part of this contract, and of the

** sum of five hundred and seventeen dollars and 80 cents,

" and of the annual payment of a like amount, to be paid

" on or before twelve o'clock noon of the first day of

" September in every year during the continuance of this

" policy," insure the life of Th(mias Lea Nixon for the

sum of ten thousand ($10,000) dollars for the period of

twenty years, and did promise and agree " to pay the

" amount of the said insurance at its office in the Cit}'' of

" San Francisco to Thomas L- a Nixon or assio^ns on the

" first day of September, 1909; or should the person whose

" life is hereby insured die previous to the date last men-

" tioned, leaving this policy unassigned, the said amount

" shall be payable, upon due notice and satisfactor}-- proof

" of the death of said insured, to Cora E. Nixon, wife of

" said Thomas Ijca Nixon," the plaintiff in this cause.

8. Defendant further alleges that in and by the said

policy and printed on the face thereof, it was further pro-

vided " that after the payment oF the first premium

" thereon a grace of thirty days for the pa3'ment of pre-

" mium shall be allowed, but only in case the same is
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" paid during the lifetime of the insured aforesaid;" and

in and by the said pohcy of insurance and printed on the

face thereof it was further ))rovided " that no alteration

'* or waiver of the conditions of this policy shall be valid

" unless made in writing at the office of said company in

" San Francisco, and signed by the President or Vice-

" President and Secretary or Assistant Secretary."

Which policy of insurance constituted the second part

to the contract so made by and between this defendant

and the said Thomas Lea ISixon, and w'as by this defend-

ant delivered to the said Thomas Lea Nixon, and was

and is, as this defendant is informed and believes, now in

the possession of the plaintiff in this cause; and this

defendant demands that, upon the trial of this cause, the

same shall be produced for the examination and inspection

of this Court as the Court shall direct.

9. Admits that upon the delivery of said policy of

insurance the first premium therein mentioned, to-wit:

the sum of $517.80, was duly paid by the said Thomas

Lea Nixon.

10. Denies that all the terms and conditions of said

contract of insurance have been fully complied with by

the said Thomas Lea Nixon.

11. Alleges that the second annual premium falling-

due under this policy, to-wit: the premium falling due on

the first day of September, 1890, Avas never paid, nor was

any part thereof ever paid, either on the said first day of

September, 1890, or at any other time, nor was the same

tendered at any time within thirty days next after the

said first day of September, 1890, as in the said policy
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provided, by reason vvliereof the said policy became and

was and ever since the thirtieth day of September, 1890,

has been null and void.

12. Admits that the said Thomas Lea Nixon died on

tlie IGth day of April, 1891, but denies that he died

while the said policy was in force, and avers that by rea-

son of the breach of said contrach of insurance by and on

the part of said Thomas Lea Nixon and the non-payment

of said second annual premium the said policy was on,

and long before the said 16th day of April, 189 i, null and

void; and denies that tlie said plaintiff then became, or

was at any time since, has been or now is entitled to the

said sum of ten thousand dollars, or any other sum, of or

from this defendant for or on account of said policy of

insurance aforesaid.

13. Admits that this defendant has refused and still

refuses to pay the said sum or any sum to the plaintiff,

and denies that the plaintiff is entitled to have or receive

any money whatever from this defendant.

Of all which the defendant prays judgment that it be

hence dismissed with its costs.

DOOLITTLE and FOGG,
Attorneys for Defendant.

CHAS. N. FOX, of Counsel.

State of California, f
• / ss

City and County of San Francisco.
)

I, Charles N. Fox, do solemnly swear that 1 am an

elective officer, to-wit : one of the directors of the Pacific

Mutual Life Insurance Company of California, the above
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named corporate defendant, and that the statements in

the forec^oing answer contained are true as I verily be-

lieve ; and that there is no other elective officer of said

defendant in this State ; that the facts of this case are as

full_y known to me as to any elective officer of said defend-

ant, and that I make this verification for and on behalf

of said defendant.

CHAS. N. FOX.

Subscribed and sworn to before me^ this 21st day of

September, A. D. 1892.

[Seal] Charles S. Fogg,

Notary Public in and for the State of Washin^^ton,

Kesiding at Tacoma, in said State.

And afterwards, to wit : on the 27th day of Septeni-

ber, 1892, there was duly filed in said Court in said cause

a motion to strike out parts of the amended answer, in

the words and figures as follows, to-wit

:

III the Circuit Court of tlie United States, for the District

of Washington, Western Division.

Cora E. Nixon, \

Plaintiff,
I

vs.
{

The Pacific Mutual Life Insurance / No. 127.

Company of California, \

Defendant. J

Comes now the plaintiff in the above entitled cause by

her attorney, and moves the Court to strike out and from

the answer to the amended complaint, filed herein, all of

paragraphs 5 and 6 thereof; for the reasons and upon

the ground that all the matter contained in said para-
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graphs is irrelevant, redundant, and immaterial to the

issues in this case.

THOMAS CARROLL,
LEROY A. PALMER,

Attorneys for Plaintiff.

RELFE & BRIXKER,
Of Counsel.

Rec'd copy hereof at one fifteen o'clock, Sept. 27th,

1892.

DOOLITTLF & FOGG,
Attys for Plff.

And afterwards, to-wit : on the 27th day of Septem-

ber, 1892^ there was duly filed in said Court in said cause

a reply to the amended answer in the words and figures

as follows, to-wit :

In the Circuit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

P laintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Reply.

Now comes the above named plaintiff, and for reply to

the answer of defendant to the plaintiff's amended com-

plaint, savs :

I.

That she denies that within or at tlie period in said

answer referred to, the said defendant had an office in
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Tacoraa or elsewhere in Pierce County in said State of

Wash ino-ton.

II.

She denies that the premium faUing due on the 1st

day of September, 1.890, with thirty days grace, was

never paid and that no part thereof was ever paid at any

time or tendered, as in paragraph II, of said answer con-

tained; and denies that said pohcy at any time ever became

null and void.

III.

She denies that said policy was upon the 16th day of

April, 1891, null and void, for the reasons or for any rea-

sons alleged by defendant in paragraph 12 of its said

answer.

Said plaintiff for further reply to the answer of defend-

ant herein, says :

—

I.

That the said defendant company by its duly author-

ized agents, at the expiration of the thirty days grace

following the first day of September, 1890, duly and fully

waived the payment of the second annual premium, as to

the time when such payment should be made by the

terms of the said policy, and all other conditions therein;

and extended the time of the payment thereof, as herein-

after stated, and specially authorized and requested the

said Thomas L. Nixon to pay said second premium dur-

ing the month of October, 1890; and did on or about said

date, notify and declare to said Nixon that if said prem-

ium should be paid at any time during said month of

October, the same would be accepted by said company as

if paid in accordance with the terms of said policy.
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II.

That, in reliance upon and in pursuance of said re-

quest, extension and notification, the said Nixon, through

this plaintiff tiiereupon immediately undertook to pay

said second premium.

That defendant had no office or place of business in

Pierce County, in which the insured then lived, and the

local agent of defendant was then absent from said

county and so remained absent till after said month of

October.

That, after repeated efforts, being unable to find said

agent or other person to whom said ])reniium might be

paid, up to the 31st day of October 1890, the same, to-

wit: the sum of $517.80, was on said date forwarded and

paid to said company through one Edward C. Frost, the

general agent residing at Portland, Oregon, who was

duly authorized to receive the same as such, and the

same duly applied to the payment of said premium, and

that said defendant has ever since then kept and retained

said sum of $517.80 and does so now.

Wherefore, p]aiutifl:"says that defendant has waived all

conditions in said policy with reference to the payment of

said premium in any wise and all right or claim or for-

feiture, if any it ever had, and is, and ought to be estop-

ped from claiming any forfeiture under said policy.

For further reply plaintiff alleges:

I.

That the defendant company was duly incorporated

under the laws of the State of California and on the first

day of September 1889, and ever since has been doing
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the business of life insurance under such authorization

and in such corporated capacity.

II.

That heretofore, to-wit, on the day of Febiuary,

1872, the Legislature of said State of California duly

passed an Act entitled " An Act to re,o-ulate the forfeit-

ure of policies of Life Insurance," which was duly ap-

proved, and took eftect on Februar}^ 2nd, 1872, and that

the same now is and ever since has been in full force and

constitutes a part of tlie contract of insurance set forth in

plaintiff's amended complaint, which said Act was in the

words followino-, to-wit:

Section 1. No policy of insurance on life hereafter

issued by any company incorporated under the laws of

this State shall be forfeited or become void by the non-

payment of premium thereon, any further than regards

the right of the party insured therein to have it contin-

ued in force beyond a certain period, to be determined as

follows, to-wit: the net value of the policy when the

premium becomes due and is not paid shall be ascertained

according to the American experience life-table rate of

mortality, with interest at four and a half per centum per

annum, or the same interest which has been assumed in

finding the net value of the policy after deducting from

such net value any indebtedness to the company, or notes

held by the company against the insured, which notes, if

given for premium, shall then be cancelled. Four-fifths

of what remains shall be considered as a net single prem-

ium of temporar}' insurance, and the term for which it

will insure shall be determined accordino- to the age of
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the party at the time of the lapse of premiiun and the

assumption of mortality and interest afores^aid.

Sec. 2. If the deatli of the part}^ occurs within the

term of temporary insurance covered by tlie value of the

policy, as determined in the })revious section, and if no

condition of the insurance other than tlie })aymunt of the

premium shall have been violated hy the insured, the

company shall be bound to pay the amount of the policy

the same if there had been no lapse of premium, any-

thing in the policy to the contrary notwithstanding; pro-

vided, however, that notice of the claim and proofs of

death shall be submitted to the company within six

months of the decease ; and provided also that the com-

pany shall have the right to deduct from the amount in-

sured in the polic}^ the amount, at ten per centum per

annum, of the premium that has been forborne at the

time of the death.

Sec. 3. This act shall take effect immediately.

Wherefore, plaintiff haying fully replied, prays judg-

ment as in her amentled com[)iaint.

THOMAS CARROLL,
LEROY A. PALMER,

Attorneys for Plaintiff.

RELFE & BRINKER,
Of Counsel.

ss.
State of WAsHiN(iTON,

)

County of Pierce. j

Cora E. Nixon, being dul\' sworn on her oath, says

tliat she is the plaintiff in the above entitled cause; that
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she has read the foregoing reply, knows its contents, and

believes the same to be true.

CORA E. NIXON.

Subscribed and svvorn to before me this 27th day of

September, 1892.

[Seal.] Geo. L. Palmer,

Notary PubHc within and for the State of Washington,

residing at Tacoma, in said county.

And afterwards, to wit : on tlie 28th day of Septem-

ber, 1892, there was duly filed in said Court, in said

cause, a motion to strike out parts of the reply, in words

and figures as follows, to wit

:

In the Circuit Court of the United States for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

iHolion.

Comes now the defendant and moves the Court to

strike out of plaintiff s reply, filed herein, all that part

thereof pleading or attempting to plead an alleged law

of the State of California, for the reason that the same

is not a proper part of said pleading, this Court taking

judicial notice of the laws of the various States compris-

ing the United States of America.

DOOLITTLE & FOGG,
Attorneys for Defendant.
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And afterwards, to wit : on Tuesday, the 27th day of

September, 1892, the same being the twenty-sixth judi-

cial day of the regular July term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had in

said cause, to wit :

Twenty-sixth day.

Tuesday, September 27, 1892.

Court met pursuant to adjournment, at 11 a. m., Hon.

C. H. Hanford, U. S. District Judge on the Bench.

Officers as of yesterday.

CoKA E. Nixon,
p^^^^^

VS..

The Pacific Mutual Life Insurance /

Company, \

Defendant. /

Trial.

Now, on this day this cause came regularly on for

trial, Messrs. Carroll, Palmer & Relfe appearing for the

plaintiff, Messrs. Doolittle & Fogg and Charles N. Fox

appearing for the defendant, and a jury being called

and duly answered to their names and were sworn,

to wit : B . E. Haney, A. T. Patrick, O. Olson, H. Jor-

dan, J. L. Huckins, S. J. Teachnor, J. E. Robinson, C.

R. Plumb, D. G. Newell, Simon Hirsch, Eugene Mc-

Corkle, Geo. W. Cyphert ; and said cause thereupon

duly proceeded by hearing the evidence until the hour of

adjournment, when by consent the jury were admonished

by the Court and were allowed to separate till the incom-

ing of Court to-morrow morning.
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And, aftefwards, to-wit : On the 28th day of Sep-

tember, 1892, there was duly filed in said Court in said

cause, the instructions asked by the defendant to be given

to the jury, in the words and figures as, follows, to-wit

:

In the United States Circuit Court, Ninth Judicial Circuit

for the District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance , ^^ ^^„
„ ,, , / No. 127.
Company of California, (a corpor-

ation),

Defendant.

In^triictioiiisi to Jury.

The defendant in this cause respectfully asks the Court

to charge the jury as follows :

Given.

This is an action upon a contract of life insurance, and

brought for the purpose of recovering the amount of the

insurance named in the policy. The contract is in writing

and upon its face show^s that it is in two parts, to-wit :

One part known as, and called Application for Life Insur-

ance, and the other part being known as, and called a

Policy of Life Insurance. There is no dispute in this

cause as to the fact of a policy of life insurance having

been issued and granted, insuring the life of Thomas Lea

Nixon, in the sum of ten thousand dollars ; nor is it dis-

puted that said Thomas Lea Nixon died on the 16th day

of April, 1891, and that his widow, the plaintiff in this

cause, is entitled to recover the amount of the insurance,
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provided the contract of insurance was in force at the

date of his death.

Refused.

The application for insurance was written and signed

in this State, and was made by said Thomas Lea Nixon,

dated August 15th, 1889, and provided that the pohcy, if

one should be issued thereon, should bear date on and run

from the 1st day of September, 1889. This application

was addressed to the defendant, The Pacific Mutual Life

Insurance Company of California, a corporation oro^anized

and existing under the hiws of the State of Cahfornia,

and having its principal place of business in San Fran-

cisco, in that State ; and the application provided upon

its face that if the proposition for life insurance therein

contained should be accepted and a policy issued thereon,

the contract of insurance should be held and construed at

all times and places to have been made in the City of

San Francisco, in the State of California. The applica-

tion was accepted and the policy issued and made in San

Francisco, in the State of California, and bore date Sep-

tember 1st, 1889, and by the terms of the contract itself

became, and was a California contract, and the rights of

the parties thereunder were governed by the terms of

the contract and the laws of the State of California.

Given.

The contract further provides upon its face that if a

policy should be issued upon the application, it should

become null and void, if the premium thereon was not

paid as provided therein, and should such polic}^ become

null and void by reason of the non-payment of the
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premium, all payments previously made should be forfeited

to the company, except as in the policy otherwise provided.

Tliis provision of the contract was, and is, expressly

stated and declared in the first part thereof, to-wit : In

the application made and signed by the insured, Thomas

Lea Nixon.

Kefused.

It was further provided in this application for insurance

and became a part of the contract, that all the declara-

tions, agreements and warranties therein contained should

constitute a part of the contract, and that the application

with its declarations, agreements and warranties was

offered as a consideration for the policy applied for, the

policy itself expressing on its face, that it was made in

consideration of the representations made in the appli-

cation therefor, and the agreements therein contained,

which application is made a part of the contract, and of

said sum of five hundred seventeen and 80-100, and the

annual payment of a like amount to be paid on or before

twelve o'clock noon, on the first day of September in

every year during the continuance of the policy.

Given.

It was further provided in and upon the face of said

polic}' that after the payment of the first premium, a

grace of thirty days for the payment of the premium

should be allowed, but only in case the same is paid dur-

ing the life time of the insured aforesaid ; also, that no

alteration or waiver of the conditions of the policy should

be valid unless made at the office of said company in San

Francisco, and signed by the President or Vice-President,

Secretary or Assistant Secretary.
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Refused.

It is admitted that the contract of insurance was duly

made and executed, containing all of the provisions here-

inbefore stated. That the first premium thereon, was

paid and the policy delivered, and the only issue in this

case isj as to whether or not the second premium which

fell due on the first day of September, 1890, was paid

according to the terms of the policy, of contract.

Refused.

If you should find from the evidence that it was so

paid, and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy in that behalf

on his part, then you will find for the plaintiff"; but, on

the other hand, if you find from the evidence that the

premium which fell due on the first day of September,

1890, was not paid oi or before twelve o'clock of that

day, or within the thirty days grace, to-wit : The next

succeeding thirty days thereafter, according to the terms

of the policy, and within the lifetime of the insured,

then it is your duty to find for the defendant-

Refused.

I charge you, that under the law of the contract, to-

wit : the statutes and the laws of California, the provi-

sion made in this contract for prompt payment of the

premium when due was a warranty that the premium

should be so paid, and that a failure of this provision

rendered the contract void under the statutes of Califor-

nia, as well as under the provisions of its own terms

found on its face. This provision was one which the

parties had a right to make, and having made it, it be-
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Ccame of the essence of the contract, and was binding

upon the contracting parties and upon the beneficiary

under the pohcy. The time within which the payment

was to be made was also of the essence of the contract,

and sickness or disabihty would not constitute an excuse

for non-payment which operated to defeat the lapse of

the policy, or prevent it becoming void for non-payment.

Refused.

If there was a failure to pay this premium within the

time fixed by the contract, it defeats the plaintiff's right

to recover in this action ; the policy lapsed and became

void by reason of that non-payment, and no promise of

an agent to accept the premium after the time when it

should have been so paid, would operate to renew the

policy, even the act of a person holding an agency of this

plaintiff, in receiving, receipting for and temporarily re-

taining the amount of the premium past due and for

the non-payment of which the policy had lapsed by its

own terms, would not operate as a waiver so as to renew

the policy or entitle the plaintiff to recover thereon,

DOOLITTLE & FOGG,
Attorneys for Defendant.

And afterwards, to-wit : an Wednesday, the 28th day

of September, 1892, the same being the twenty-seventh

judicial day of the regular July term of said Court, pres-

ent the Honorable Cornelius H. Hanford, United States

District Judge, presiding, the following proceedings were

had in said cause, to-wit

:
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Twenty-seventh Day.

Wednesday, September 28th, 1892.

Court met pursuant to adjournment, at 10:30 a. m.,

Hon. C. H. Hanford, U. S. District Judge, on tlie

bench, officers as of yesterday.

Cora E. Nixon..

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company,

Defendant.

This cause again coming on regularly for hearinof, the

Jury being called duly answered to their names, and the

cause thereupon duly proceeded by hearing the evidence

and arguments of counsel till the close of the case, when

the Jury being charged b}- the Court, retired to deliber-

ate on their verdict.

Now% after due deliberation, the said Jury came into

open Court, and being called, duly answered to their

names and return the following verdict, to-W' it

:

Cora E. Nixon,

P/aintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Yc'i-dict.

We, the jurors in the case of Cora E. Nixon, plaintiff,

against the Pacific Mutual Life Insurance Company of
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California, defendant, find for the plaintiff, and award her

as principal and interest, the total sum of $10,991.75.

Ten thousand nine hnndrcd and ninety-one dollar and

seventy-five cents.

Foreman,

B. E. Haney.

And thereupon in open Court counsel for the defend-

ant gave notice of a motion for a new trial herein.

And, afterwards, to- wit: on Wednesday, the 29th day

of September, 1892, the same being the twenty-eighth

judicial day of the Kegular July Term of said Court;

present, the Honorable Cornelius H. Hanford, United

States District Judge, presiding, the following proceed-

ings were had in said cause, to-wit:

In the Circuit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance
Company of California (a corpora-

tion).

Defendant.

Order.

And now, to-wit: on this 29tli day of September, a. d.

1892, this cause came on for hearing on defendant's appli-

cation for five days within whic'i to file exceptions to the

charge and instructions of the Court to the jury, and

that all further proceedings in this cause be stayed for

ten days, from September 28th, 1892, to enable defend-

ant to prepare and file motion for new trial, and after due
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consideration it is b}' the Court ordered tliat defendant

be, and it is hereby granted five days from tliis date in

which to file exceptions to the charge and instructions

of the Court to the jury in this cause, and that all further

proceedings in this cause be stayed for ten days from

September 28th, 1892.

C. H. HANFORD,
Judge.

And, afterwards, to-wit; on the 3d day of October,

1892, there was duly filed in said Court in said cause, a

stipulation in the words and figures as follows, to-wit:

In the Glrciiit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

iStipiilatioii.

It is hereby stipulated and agreed by and between the

parties in the above entitled action that the defendant's

exceptions to the charge of the Court, as well as the bill

of exceptions prepared in form may be presented to and

signed by the Judge at the time the motion for new trial

in this cause is argued and determined by the Court, and

the time limited by Rule Twenty-three of this Court

within which said exceptions shall be taken and bill of

exceptions filed is hereby waived and the time extended

as above agreed upon, and also the time limited in the

order of Court heretofore made extending the time, is
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hereby extended until the hearmg and decision upon the

motion for new trial.

It is further stipulated and agreed that the time for

presenting the bill of exceptions of the record herein,

and the siojninof of the same is extended until the time of

hearinof and determination of the motion for new trial

herein; provided, that said bill of exceptions ready for

signing are served and filed herein within the ten days

from the date of the rendition of the verdict in this cause,

and that all proceedings in this cause shall be stayed

until the hearing and determination of the said motion for

new trial,

CARROLL, PALMER, BRINKER & RELFO,
Attorneys for Plaintiff,

DOOLITTLE & FOGG,
Attornevs for Defendant.

And afterwards, to wit : on Monday, the 3d day of

October, 1892, the same being at Chambers of said

Court, present the Honorable Cornelius H. Hanford,

United States District Judge, presiding, the following

proceedings were had in said cause, to wit

:

In the Circuit Court of the United States, District of

Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

And now, to wit : on this od day of October, a. d.
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1892, this cause came on for hearing upon the stipulation

signed by the parties hereto, stipulating that the time for

excepting to the charge of the Court to the jury, as well

as the time for presenting and signing bill of exceptions

to said charge and the time for presenting and signing

bill of exceptions of the record in this cause, as well as

all proceedings herein, be extended to the time of the

hearing and decision upon the motion for new trial filed

in this cause.

It is therefore ordered and adjudged, that the time for

excepting to the charge of the Court and for presenting

and signing bill of exceptions in form to said charge, as

well as the time for presenting and signing bill of excep-

tions of the record in this cause be, and the same is

liereby extended until the hearing and decision upon the

motion for a new trial filed herein, and all proceedings in

this cause are hereby stayed until a decision upon said

motion for new trial. C. H. HANFORD, Judge.

And afterwards, to wit : on the 3d day of October,

1892, there was duly filed in said Court in said cause a

motion for a new trial and an arrest of judgment, in the

words and figures as follows, to Avit

:

In the Circuit Court of the United States, District of

Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California

(a corporation),

Defendant.

i
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motion III Arrest of Jiidgiiiciit and Tor a IVciv

Trial.

Comes now the defendant herein, the Pacific Mutual

Life Insurance Company of Cahfurnia, and moves the

Court for an order vacating and setting aside the ver-

dict, and that judgment be not thereon rendered, and for

a new trial herein, upon the following grounds, to wit

:

1.

On the ground of irregularities in the proceedings of

the Court during the trial of said cause, by which the

defendant was prevented from having a fair trial of said

action.

2.

On the ground of irregularities in the conduct of the

proceedings of the adverse party, which prevented the

said defendant havins^ a fair trial of said action.

On the ground of misconduct of the jury during the

trial of said action and finding said verdict, which pre-

vented the said defendant having a fair trial of said

action.

On the ground that said verdict was given under the

influence of passion and prejudice on the part of the

jury, and thereby prevented this defendant having a fair

trial of said action.

5.

On the ground that said verdict is not supported by

the evidence in said cause.
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6.

On the ground of the insufficiency of the evidence to

justify the verdict in this action.

7.

On the ground that tliere was no evidence whatever to

support said verdict.

8.

On the ground tliat said verdict is contrary to the ev-

idence.

9.

On the ground tliat said verdict is contrary to law.

10.

On the ground that said verdict is contrary to the

charge and instructions of the Court to the said jury.

11.

On the ground that the Court erred in the admission

of evidence against defendant's objections and exchiding

evidence offered by defendant, all of which is fully shown

by the record in this cause.

12.

On the ground that the Court erred in its instructions

and charges to the jury.

13.

On the ground that the Court refused to give the re-

quests to charge and each of them prayed for by de-

fendant.

14.

On the ground that the Court erred in each of its sev-
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eral instructions and charges to the jury, as is more fully

shown by the exceptions of this defendant to said charge,

as shown and embodied in defendant's exceptions and bill

of exceptions to the charge of the Court to the jury in

this cause, which exceptions and bill of exceptions w^ere

this day filed in this cause with the Clerk of this Court.

15.

That the Court erred in permitting plaintiff's counsel

ill his closing argument to the jury, to make statements

outside of the record in this cause and not supported or

warranted by the evidence in the case, and statements

tending to arouse sympathy for the plaintiff and to create

passion and prejudice in the minds of the jury against the

defendant, a foreign corporation, whereby defendant was

prevented from having a foir trial.

16.

This motion is made on the minutes of the Court, the

notes of the evidence taken by the Judge and the short-

hand reporter, and upon all of the evidence in the case

and all rulings made and exceptions taken, and upon the

pleadings and proceedings on file in the Clerk's office, and

upon each of them, as well as upon the whole record in

this cause.

DOOLITTLE & FOGG,
Attorneys for Defendant.

And, afterwards, to-wit: on the 3rd day of October,

1892, there was duly filed in said Court in said cause, the

exception of the defendant to the charge of the Court, in

the words and figures as follows, to-wit:
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In the Circuit Court of the United States, District of

Washington, Western Division.

Cora E. Nixon,
J^lainiifj.

vs.

The Pacific Mutual Life Insurance

Company, of California,

(a corporation,)

Defendant.

Except ioai!>« and ISill of* Exceptions to Charge or

Courl.

Be it remembered, that on the trial of the above-en-

titled cause at the close of the evidence and before the

commencement of tlie anji'iiment of co^ansel to the jury,

the defendant handed to the Court, nine requests to

charge the jury on behalf of the defendant; said requests

to charge be consecutively numbered from one (1) to nine

(9) inclusive, which requests to charge were duly filed

with the Clerk of this Court.

That the Court refused to give the second request t<)

charge, as aforesaid, to which refusal and ruling the

defendant at the time duly excepted and exception

allowed by the Court.

That the Court refused to give the fourth request to

charofe, as aforesaid, to which refusal and ruling the

defendant at the time duly excepted and exception duly

allowed by the Court.

That the Court icsf'iised to give the sixth request to

charge, as aforesaid, to which refusal and ruling the
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defendant, at the time, duly excepted and exception

allowed by the Court.

That the Court refused to give the seventh request to

charge, as aforesaid, to which refusal and ruling the

defendant, at tlie time, duly excepted and exception

allowed by the Court.

That the Court refused to give the eighth request to

cliaroe, as aforesaid, to whicli refusal and rulino; the

defendant, at tlie time, duly excepted and exception

allowed by the Court.

That the Court refused to give the ninth request to

charge, as aforesaid, to which refusal and ruling the

defendant, at the time, duly excepted and axception

allowed by the Court.

Be it further remembered that after the argument of

counsel to the jury, in this cause the Court thereupon

orally, charged and instructed the jury touching the law

in this case and among other things stated to the jury as

follows, to-wit: " And the only issue in this case is, as

to whether or not, the second premium which fell due on

the first day of September, 1890, was paid,"

And the Court further charged and instructed the

jury, " She cannot hold this company liable upon any

promise of an agent of the company to accept anything

except actual cash for the full amount due, within the

time stipulated in the contract, but under the issues as

they are formed she must prove that she actually paid

the money and that the company got it."

And the Court further instructed and charged the

jury, that " under the terms of the contract and the law
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of the case the time when the money was due is a ma-

terial part of the contract which the company had a

right to insist upon and no tender of payment or offer of

payment after the lapse of the time would place her in

the same situation that actual payment would place her

in, provided the tender was refused or not accepted."

And thereupon the Court further instructed and

charged the jury as follows: " But an actual payment of

the money so that the full amount was received by the

compan}' when paid by the plaintiff in this cause is a pay-

ment of that premium; and if received and retained by

the compan}^ would be exactly equivalent to payment

within the period provided in the contract when it should

have been paid. In other woids a payment is as much a

payment made after the date when it was due and pay-

able, provided it was received and retained b}'^ the com-

pany, as if it had been made before that time. To which

charge of the Court to the jury the defendant then and

there duly excepted and exception allowed by the Court.

And thereupon the Court further charged and in-

structed the jur}': " Now, Mr. Frost appears by the

pleadings and the evidence to have been acting for this

company, and whatever he did within the scope of his

authorit}^ to represent the company will be regarded as

the act of the company. Acts of his unauthorized and

outside of the scope of his authority as an agent of the

company, are not binding upon the company unless he

assumed to act for the company, and the company knew

of his action and received and retained the benefit of his

action, and failed promptly to give notice to the plaintiff

that his act was not indorsed or approved by the com-

i
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pany." To wliicli ruling the defendant then and there

duly excepted, and exceptions allowed by the Court.

The Court thereupon further instructed and charged

tliejury: " If he received money from the plaintiff for

the company which he was not authorized at the time to

receive, and yet retained it and applied it to the use of

the company, with the knowledge of his superior officers

in the company, and if they failed to notify the plaintiff

that the payment was not approved or received by the

company, and failed to return the money, if they received

it, then it would be by reason of the failure of the com-

pany to repudiate his act promptly, equivalent to an

authorized act, and may be regarded as the ratification of

the action of an agent of the company in a matter in

which he was previously unauthorized."

To which charge of the Court to the said jury the de-

fendant then and there duly excepted and exception

allowed by the Court.

Thereupon the Court further charged and instructed

the said jury as follows: "If the plaintiff sent the

amount of the second premium on this policy to Mr.

Frost at Portland, to be applied as a payment of the

second premium on this life insurance policy, Mr. Frost

would have no right to receive and retain the money for

any other purpose than as a payment on the policy as the

second premium, according to the instructions sent with

the money. If, however, being unauthorized, he simply

retained the money temporarily, and promptly notified

the plaintiff that it had not been applied in pa_yment of

the premium, the company would not be bound by his act

in receiving the money. If, however, he retained the
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money after being requested or notified by the plaintiff to

return it, then his assunijDtion in the matter of acting as

trustee or agent for the plaintiff would be unwarranted,

and, as far as he was acting with the knowledge of the

managing officers of the company, would be binding upon

them in the same manner as where he acted for the com-

pany in any other respect.

To w^iich instruction and chargre of tlie Court to the

jury tlie defendant then and there duly excepted; and

exception allowed by the Court.

And thereuDon the Court further charo-ed and in-
1. o

structed the jury as follows: " Under the peculiar con-

ditions of this case it is one in which promptness and

actual good faith was required on both sides:

It was required of Mr. Frost, if he did not intend to

to apply the money he received in payment of this

premium, to make the policy good, that he should give

prompt notice. If he did give prompt notice, it was

incumbent upon Mr. Nixon, or Mrs. Nixon to act defi-

nitely in the matter of furnishing the additional certifi-

cates that were required, or notify him that they could

not or would not furnish them, and call for their mone^^

to be returned. If they did not notify Mr. Frost, and

ask for the return of the money, and it was yet retained

by Mr. Frost, with the knowledge of his superior officers

in the company, then it cannot be insisted that he was

asking as trustee or agent of the plaintiff in holding the

money, but it will be regard as money received and

retained by the company, and bind them to make an

application of it as a payment in accordance with the
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original intention and instruction of the plaintiff' in send-

ing it.

To which instruction and charge of tlie Court, the

defendant then and there duly excepted, and exception

allowed by the Court.

And, thereupon, the Court further instructed and

charged the jury, as follows :
" Now, it is for you to

take into account the testimony, the letters and corres-

pondence, which have been introduced, and decide what

eifect to give to this evidence, and determine whether the

company received this money or not, and whether it has

retained it after it should have returned it, in case the

company declined to receive it as payment ; and as you

decide that question, you will make up your verdict for

or against the plaintiff.

To which instruction and charge of the Court to the

jury, the defendant then and there duly excepted, and

exception allowed by the Court.

And, forasmuch as the refusal of the Court to o;ive to

the jury the defendant's requests to charge the requests

do not appear of record, and forasmuch as the above

mentioned instructions and charges given by the Court

to the jury, and defendant's exceptions thereto, and the

allowance of the said exceptions by the Court, do not

appear of record, the defendant prays that this, its

exceptions to the cliarge of the Conrt, and as its bill of

exceptions thereto, may be allowed and sealed.

And said exceptions are accordingly allowed, and this

bill of exceptions signed and sealed.

(Seal) C. H. HANFORD, Judge.
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And, afterwards, to-wit : On the 6tli day of October,

1892, tliere was duly filed in said Court in said cause,

the bill of exceptions of the defendant, in the words and

figures as follows, to-wit :

In the Circuit Court of the United States for the District

of Was/ling/on, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Complaint.

Be it remembered, that all of the testimony and evi-

dence in this cause, was taken dow^n in shorthand by

Cliarles B. Eaton, official stenographer of this Court,

and that he has translated and extended his shorthand

notes into kmghand, and duly certified to the same, and

filed the same in this cause, witli the Clerk of this Court.

That said extended notes and translations contains, among

other things, each, question propounded, and the answer

thereto, of each witness that testified upon the trial of

this cause, together with ;^11 objections, rulings of the

Court and exceptions taken upon the trial of this cause,

and shiAVS all of the testimoii}'' and evidence offered and

introduced by each party, together with objections, rul-

ings of the Court and exceptions taken thereon.

That all of the letters, contracts and paperwritings.
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whatsoever, in evidence in this cause, was duly identified

by the reporter, by letter and figure.

Tliat each and all of said exhibits, both on the part of

the plaintifl and on tlie part of the defendant, are aj)-

pended to said extended notes of the shorthand reporter.

And said report contains all the testimony and evidence

in said case, and all of the exhibits properly marked and

identified, and all of which duly certified to by the said

reporter, is now on file in the offi^^e of the Clerk of this

Court, and a part of the record in this cause, and are

appended hereto and made part hereof, and the same are

now and hereby made a jiart of this bill of exceptions

w^ith the same and like efiect as if all the extended notes

of the shorthand reporter, and all of the testimony and

evidence in said cause, objection of counsel, rulings of

Court, exceptions taken and allowed, and all letters, poli-

cies of insurance, applications for insurance, and all paper

writings whatsoever referred to and appended to said ex-

tended notes of said sliorthand reporter was herein copied

and set out at lenoth, and that the same shall in all

respects be regarded '^and treated as if copied into this

bill of exceptions in haec verba. And upon the trial of

this cause before His Honor C. H. Hanford, District

Judge, and a jury duly impaneled and sworn, the plaintiff

to maintain and prove the issue on her part, offered in

evidence the policy of insurance upon which this suit was

brought, executed by the Pacific Mutual Life Insurance

Company of California to Thomas Lea IS'ixon, number

16594, and dated the first day of September, 1889, and

appended to the extended notes of the shorthand reporter

and marked " Exhibit A,'' and now on file as a part of
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the record in this cause in the office of the Clerk of this

Court.

The defendant objected to the introduction of said

pohcy in evidence for the reason that it shows upon its

face that it is only a part of a contract of insurance

which was made on September 1st, 1889, by and between

the defendant and Thomas Lea Nixon, the husband of

the plaintiff, and the insured under the policy. This

policy shows u])on its face that that it was issued in con-

sequence of the agreements and representations made in

the application, which application is made part of this

contract of insurance. So that upon its face it shows

that the contract is in two parts, and if either part is ad-

mitted we are entitled to have both — to have the con-

tract presented as a whole and not in part. As offered

then, we say, it is incompetent and inadmissible. And

defendant's counsel then and there tendered the other

part of the contract, the oriirinal of it, that the counsel

for plaintiff may ofl'er it in evidence, if he desires, and so

done, then defendant will make no objection to it.

The CoiH'^—Do 3^ou propose to offer the application, or

not, Mr. Relfe ?

Mr. Relfe—I do not, no, sir; I do not tliink it is neces-

sary for us to offer anything whicli is in the hands of the

opposite party wlio has pleaded it. If they desire to

offer it we sJiall make no objection to it.

TJie Court— I will overrule the objection. It will be

admitted in evidence and marked Exhil/it " A."

Mr. Fox—We desire an exception.

The Court—An exception is allowed.
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Thereupon plaintiff, Mrs. Cora E. Nixon, was called

as a witness in her own behalf, and after being duly

sworn, among other things, testified as follows :

I know Mr. Edward C. Frost.

Q. Do you know whether the second premium on the

policy sued hereon was paid or not ?

A. Yes, sir.

It was paid to Mr. Frost, The payment was made to

him by telegram, and was sent through the Merchant's

National Bank of Tacoma to Ladd & Tilton's Bank in

Portland. The money was transferred by the Ladd &

Tilton Bank in Portland, to Mr. Frost.

Counsel for plaintiff thereupon handed witness a paper

which the reporter then and there marked " Plaintiff's

Identification 1," and which is a letter dated October

23d, A. D. 1890, purporting to have been written by

Edward C. Frost to Thomas Lea Nixon; said letter is

appended as an exhibit to tha extended notes of the

shorthand reporter, and is on file in this cause.

Thereupon the witness stated that she had seen the

paper before, and that she found it on Mr. Nixon's desk

among his papers.

Thereupon counsel for plaintiff handed witness two

papers fastened together, which were marked by the re-

porter " Plaintiff's Identification 2," and which are

appended as exhibs to the extended notes of the short-

hand reporter, and are on file in the oflice of the Clerk of

this Court in this case.

And upon cross-examination Mrs. Nixon was handed

a letter by counsel for defendant, and asked if she wrote

the letter, to which she answered that she wrote and
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signed the letter, which was thereupon marked by the

reporter as " Defendant's Identification 1," and is now

appended as an exhibit to the said extended notes of the

shorthand reporter, and is now a part of the record in this

case on file in the office of the Clerk of this Court.

Upon re-direct examination Mrs. Nixon testified as

follows :

Mr, Relfe—I will ask Mrs. Nixon one question about

that.

Q. Mrs. Nixon, look at that envelope and letter

(** Plaintiff 's Identification 1 "). Can you state if that

envelope with the letter was found in Mr. Nixon's papers?

Mrs. Nixon—Yes, sir.

Mr. Relfe—Now, Your Honor, I oflfer in evidence this

letter and envelope, the letter has been marked " Plain-

tiff 's Identification 1," and the envelope accompanies it.

Mr. Fox—We object, in the first place, that they are

not sufficiently proved and no foundation has been laid

for their admission; and in the second place, that they are

inadmissible under the pleadings.

The Court—I will sustain the objection, I think it is

not legal evidence, for the reasons stated in the objec-

tion, and for the further reason that it is irrelevant.

Mr. Relfe—We except, your Honor.

The Court—Exception allowed.

Thereupon the plaintiff" called Edward C. Frost, who

being first duly sworn as a witness for the plaintiff', testi-

fied as follows

:

I am the General Agent for the Pacific Mutual Life

Insurance Company.
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Q. Please examine the envelope and the enclosure.

(" Plaintiff's Identification 1.") Did you write or author-

ize that letter to be written ?

A. No, sir.

Q. You don't know anything about it ? Was it sub-

mitted to 3^ou before it was sent ?

A. No, sir. Ever}^ letter that is written in the

office when I am present is submitted to me for my own

signature.

Q. You don't know anything about that, then ?

A. No, sir.

Q. Do you know wdio wrote it ?

A. I expect ' the bookkeper, my bookkeeper, at that

time wrote it.

Q. You never saw it before to-day ?

A. No, sir.

Mr. Relfe—Now, your Honor, we will re-offer this

this paper, "Plaintiff's Identification 1."

Mr. Fox—I make the objection that it is irrelevant,

immaterial and inadmissible.

TJie Court—I sustain the objection.

Mr. Relfe—I ask for an exception.

The Court—An exception is allowed.

The plaintiff, by her counsel, thereupon stated as fol-

lows :

" We now offer in evidence the company's receipt,

signed by the General Agent, Edward C. Frost, which

has been marked 'Plaintiff's Identification 2.'
"

Mr. Fox—I object to the paper which counsel offers

l.^eing received in evidence as a receipt. It is not any

such paper.
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Mr. Relfe—I offer the paper for all the purposes of

this case.

Mr. Fox—Then I object to it as irrelevant, immaterial

and inadmissible.

The Court—I overrule the objection.

Defendant excepts and exception allowed.

Plaintiff's Identification 2, two papers fastened together,

received in evidence and marked " Plaintiff's Exhibit B."

The above and foreo;'oinQ^ includino; exhibits and stenosf-

rapher's report of the evidence, being all the evidence

offered and introduced on the part of the plaintiff to this

point.

Plaintiff Rests.

Thereupon the defendant, by its counsel, moved the

Court to grant a nonsuit, upon the ground that plaintiff

has failed to make out a case so as to put the defendant

upon its defense, w^hich motion was by the Court denied,

to which ruling the defendant then and there duly ex-

cepted, and exception allowed by the Court.

Defendant's Evidence.

Thereupon the defendant called William M. Fleming

as a witness, who, being first duly sworn, testified as fol-

lows :

That in September, 1890, he resided in the City of

Tacoma, and was special agent for the defendant, and

that a few days, possibly a week, after the premium on

the policy in suit became due he called at the office of

Mr. Thomas Lea Nixon and had a conversation with him

in reference to the policy in suit.
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Q. I will ask you to state what that conversation was.

To which question the plaintiff, by her counsel, ob-

jected, and objection was sustained by the Court; to

which ruling the defendant at the time duly excepted,

and the exce^Dtion allowed by the Court.

nil'. Fox—I now offer to prove by this witness that

within the thirty days after the premium fell due, within

the days of grace allowed, this witness, an agent of the

company, called upon Mr. Nixon and had a conversation

with him at his office, in which Mr. Nixon stated that he

did not intend to pay this premium, but proposed to let

the policy lapse.

To which offer the plaintiff objected, which objection

was by the Court sustained; to which ruling the defend-

ant excepted, and exception allowed by the Court.

Thereupon the defendant called Edward C. Frost, who,

being first duly sworn, testified, as follows :

On the same day that he received the money from the

Teller of the Ladd & Tilton Bank he communicated with

Mr. Nixon on the subject by letter, mailed through the

regular channel, the postoflfice, postage paid, the said

letter being in the words and figures as follows, to wit

:

October 31st, 1890.

Thomas L. Nixon, Esq., Tacoma, Washmgton:

Dear Sir:—I have this day received, through Messrs.

Ladd & Tilton, the sum of $517.80, which I hold in trust

for you. Kindly have the enclosed blanks properly filled

out by yourself and Mr. McCoy or Dr. Allan, and return

to this oflSce, on which they will be submitted to the

company and if approved^ I will receive the amount as
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payment of second annual premium clue September 1st,

and now lapsed for non-payment, and send you company's

receipt for same. Yours Very Truly,

Edward C. Frost."

Two blanks were enclosed in that letter. One which

required Mr. Nixon's own personal statement that he was

then in good health, had received no injury since the

policy lapsed, and desired to be reinstated; the second

was to be filled out by the medical examiner who made

the examination on first application of Mr. Nixon, stat-

ing that he was then in perfect health, or in as good

health as at the time of the application when the com-

pany received it.

Q. State whether or not the requests contained in

that letter as to having those blanks filled out and re-

turned, was ever complied with?

A. No, sir.

Q. Now, Mr. Frost, please state to the Court and

jury, what was done with the money for which you had

given that receipt, and with reference to which you wrote

Mr. Nixon on that day.

A. It remained with Messrs. Ladd & Tilton, and was

afterwards put to the credit of Mrs. Nixon at her call.

Q. And was never paid to the company'?

A. No, sir.

Q. I call your attention to this letter, which has been

marked, "Defendant's Identification 1." Did 3^ou re-

ceive that letter?

A. Yes, sir.

Q. About what time?

A. The 23rd of December a. d. 1890.
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Mr. Fox—This is a letter if j^our Honor please, which

Mrs. Nixon identified yesterday as one written by her-

self, to the witness. I now offer it in evidence. Being a

letter written and signed by the plaintiff in this cause, to

Mr. Edward C. Frost and marked, " Defendant's Exhibit

1," and now appended as an exhibit to the said extended

notes on file in the office of the Clerk of this Court in

this cause.

Q. Now% did you respond to that letter which has

just been read?

A. Yes, sir.

Q. When?

A, This letter was replied to the 26th day of Decem-

ber, 1890.

Q. Is this letter I hand you, the one you refer to?

A. Yes, sir.

Mr. Fox—We offer the letter in evidence.

Objected to by plaintiff. Objection overruled. Ex-

ception allowed.

Letter received in evidence and marked " Defendant's

Exhibit 2," and said letter is now appended to the said

extended minutes of the shorthand reporter of record in

this cause in the office of the Clerk of this Court.

Mrs. Nixon made no response to that letter.

Mr. Fox—I now offer if j^our Honor please, the letter

of May 1st, 1891, the enclosed certificate of deposit and

the envelope in which it was enclosed with original en-

dorsements, the signature of Mrs. Nixon on the envelope

being admitted.

To which the plaintiff' objected. Objection overruled,

by the Court. Exception allowed.
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The papers introduced in evidence and marked " De-

fendant's Exhibit 3," and are now appended to the said

extended notes of the shorthand reporter and filed in the

office of the Clerk of this Court, in tliis cause.

Thereupon letter written in April, 1891, by Mr. Frost

to Mrs. Nixon, was identified and received in evidence,

and marked " Defendant's Exhibit 4," and which is now

appended to the said extended notes of the shorthand

reporter, and of record in this cause in the office of the

Clerk of this Court.

The defendant thereupon offered in evidence the appli-

cation of Mr. Nixon for the policy of insurance sued on

in this action, and same was received in evidence and

marked " Defendant's Exhibit 5," and same is now ap-

pended to the said extended notes of the shorthand

reporter and is on file and of record in this cause.

Thereupon both plaintiff and defendant announced that

they had no further evidence to offer in the case, and this

concluded the evidence in the ease.

And forasmuch as the facts aforesaid and the decis-

ions of the Court thereon do not appear of record, the

defendant prays that this, its bill of exceptions, may be

allowed, and the same is allowed and sealed accordingly.

C. H. HANFORD, (Seal)

Judf^e.

Presented Dec. 28th, 1892.
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Dollars 10,000.

The Pacific Mutual

Life Insurance Company op California.

Age, 40. No. of Policy, 16,594.

Dividend Investment Policy. Endowment.

This Policy of Insurance

Witnesseth that The Pacific Mutual Life Insurance

Company of California, in consideration of the represen-

tations made to them in tlie application therefor, and of

the agreements therein contained, which application is

made a part of this contract, and of the sum of five

hundred and seventeen dollars and 80 cents, and of the

annual payment of a like amount, to be paid on or before

twelve o'clock noon of the first day of September in every

year during the continuance of this policy, does insure

the life of Thomas L. Nixon of Tacoma, in the County

of Pierce, and Territory of Washington, in the amount

of ten thousand dollars, for the term of twenty years.

And the said company does hereby promise and agree to

pay the amount of the said insurance at its office in the

City of San Francisco, to said Thomas L. Nixon or assigns,

on the first day of September, 1909. Or should the per-

son whose life is hereby insured die previous to the date

last mentioned, leaving this policy unassigned, the said

amount shall be payable, upon due notice and satisfactory

proof of the death of the said insured, to Cora E. Nixon,

wife of said Thomas L. Nixon.

In case of the maturity of this policy, the balance of

the year's premium, and all indebtedness due or to be-

come due to the company from the insured, or beneficiary,



70 Pacific Mutual Life Insurance Co.

shall first be deducted from the amount payable here-

under.

This poHc}' is issued and accepted by the insured, and

the owner thereof, on the following conditions and agree-

ments:

First—That this policy is issued upon the ''dividend

investment plan," and the said company agrees that

should the premiums be paid as herein stipulated for

fifteen full years from the date hereof, and that should

the life insured survive said period of fifteen full years,

that said company will pay the beneficiary under this

policy, at the expiration of said period, its equitable pro-

portion of the Dividend Fund^ in accordance with the

options of the second condition of this policy.

Second—At the close of the Dividend Period the said

insured under this policy has the following options:

1. To withdraw in cash the accumulated dividends,

toofether with the oruaranteed surrender value mentioned

upon the margin of this policy, in which case the insur-

ance shall then terminate. 2. To withdraw the dividend

in cash and allow the guaranteed cash value to remain

with the company, in which case the policy can be con-

tinued in force, according to its terms, as an ordinary

participating policy, or (provided premium payments con-

tinue) entered for an additional dividend period, the rate

being the sanid as previously paid. 3. The full amount

of the guaranteed value and dividend may be used in the

purchase of full paid life or endowment insurance. 4.

The guaranteed cash value, or the dividend, or both funds,

may be used for the purchase of an annuity, payable in

cash through life. Provided, however, that due notice
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in writing shall be given said company by the owners

hereof before the expiration of the dividend period of the

option selected, and if no such written notice is received

by said company, said company shall have the unques-

tioned riglit to exercise any one of the options herein pro-

vided for; and provided further, that the option of

continuing the insurance in any form beyond the time, or

for a larger amount than provided for in the original

policy, shall be contingent upon the said insured at that

time furnishing to the company satisfactory evidence of

being in proper insurable condition. This policy shall

not be entitled to any share in the Dividend Surplus of

said company, other than at such times and after the

manner and upon the conditions prescribed in this sec-

tion.

Third—After premiums upon this policy have been

duly received by said company for not less than three

complete years, a paid-up policy without profits may be

issued for the same amount as is allowed by the rules of

the company on the surrender of corresponding ordinary

policies; provided always, that surrender of this policy,

duly receipted, be made to the company at San Francisco,

Gala., while by its terms in full force and eflfect, or within

ninety da3's of its date of lapse.

Fourth—That after the payment of the first premium

hereon, a grace of thirty days for the payment of premium

shall be allowed, but only in case the same is paid during

the life-time of the insured aforesaid:

Limits of Occupation—During the first two years of

the continuance of this policy the hfe insured hereunder

is not permitted to engage in blasting, mining, or sub-
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marine occupations, or in the production of highly in-

flammable or explosive substances; or to work or manage

a steam engine, or a circular saw, in any capacity; or to

eno-ao-e as a mariner, engineer, fireman, conductor, brake-

man, or laborer in any capacity or service upon any sea

sound, inlet, river, lake or railroad; or to enter any mili-

tary or naval service whatever, excepting into the militia

when not in actual service, without permission in w^riting

signed by the President or Vice-President and Secretary

or Assistant Secretary. Should death occur in conse-

quence of a violation of any of the foregoing provisions, a

special waiver not having been previously obtained from

said company, then in such case this policy shall be null

and void.

Assignment—That this policy shall not be assigned

without the consent of the company in writing being first

obtained, and in such case due proof of interest must be

produced with the proofs of death.

Alterations—That no alteration or waiver of the con-

ditions of this policy shall be valid, unless made in writ-

ing at the office of said company in San Francisco, and

signed by the President or Vice-President and Secretary

or Assistant Secretary.

Provided, however, that after two years from the date

hereof, and the full payment of premiums hereon for two

years, the only conditions which shall be binding upon

the holder of this policy are: that he shall continue to pay

the premiums at the times and place and in the manner

herein stipulated; that the regulations of the company as

to age shall be observed; and that proof of loss and action

for recovery, if any, shall be made and brought as pro-
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vided. In all other respects, after the expiration of said

two years, and payment of premiums as aforesaid, the

liability of said company shall not be disputed, unless the

deatli shall have been caused by the wilful act of the

beneficiary hereunder.

In witness whereof, the said The Pacific Mutual Life

Insurance Company of California has, by its President

and Secretary, signed and delivered this contract at the

City of San Francisco, this first day of September, in the

year one thousand eight hundred and eighty-nine.

Examined.

" J. N. PATTON," '' GEO. A. MOOEE,"
Secretary. President.

The cash value of this policy, in addition to the divi-

dend, all previous premiums hereon having been paid,

will, upon the expiration of the Dividend Period, viz:

September 1st, 1904, be ($6,430.00), six thousand four

hundred and thirty dollars.

[Endorsed]:

Number 16,594.

Register No., I.

The Pacific Mutual Life Insurance Company of Cali-

fornia, San Francisco,

20 Year Endowment D. I. Policy on the Life of

Thomas L. Nixon, in favor of Wife.

Amount, $10,000.00.

Date, September 1st, 1889.

$517.80. Annual payment, payable on the first day

of September.
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PlaiiitifF's Ident, 1,

Plaintiff's Exhibit '' C," (Part 1.)

Portland, Ore.<ron, Oct. 23d, 1890.

TJios. L. N^ixon, Esq., Tacoma, Wash.

Dear Sir :

—

I find, upon examination of our records, that your hfe

premium in amount $517.80, has not been received at this

office. As this directly affects your own interest, will

you kindly notify me by return of your intentions, and

oblige, Yours very truly,

Edward C. Frost.

Plaintiff's Ident. ].

Plaintiff's Exhibit ^' C," (Part 1.)

Pacific Mutual Life Insur.

ance Co. of California.

Edward C. Frost, General

Agent Oregon & Washing-

ton, Office, N. E. Cor.

Third and Oak Streets,

Portland, Oregon.

Filed Sept. 27th, 1892. A. Reeves Ayres, Clerk

Stamped Portland, Ore.,

Oct. 23, 4 P. M. 90.

Thomas L. Nixon, Esq.,

Tacoma,

Wash.

Plaintiff's Ident. 2.

Exhibit ''B."

Portland, Oregon, Oct. 3, 1890.

Received from Ladd & Tiltoii, Bankers, five hundred

seventeen 80-100 dollars, for account Thomas L. Nixon,

policy per telegraphic instructions from Merchant's Natl.

Dated Bk. Tacoma, 10-31, 1890.

$517.80. Edward C. Frost, Agt.

Duplicate.
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Stamped, Ladd & Tilton, Bankers, Oct. 31, 1890.

Paying Teller.

Filed SejDt. 27tli, 1892. A. Keeves Ayres, Clerk.

Plaintiff's Ident. 2.

Plaintift^'s Exhibit ''B."

Receipt of Frosfc, $517.80, Oct. 31st, 1890.

Ladd & Tilton, Bankers.

Portland, Or., Oct. 31, 1890.

Merchant 's Natl. Dank, Tacoma, Wash.

Dear Sir :

—

We debit $517.80 pd. E. C. Frost, Agent, as per your

telegram of to day, herewith please find his receipt.

Stamped, (Received Nov. 1, 1890. Answered.)

Yours truly,

Ladd & Tilton.

Filed Sept. 27th, 1892. A. Reeves Ayres, Clerk.

Defendant's Exhibit 1.

Defendant's Ident. 1.

Tacoma, Wash., Dec. 22nd, 1890,

Mr. E. C. Frost,

Dear Sir :

—

If you do not mean to accept the amount of premium,

$517.80, on Mr. Nixon's life insurance policy, as such, I

shall be pleased to have it returned, so that I may use it

towards paying taxes. Mr. Nixon is not yet well enough

to furnish a perfect health certificate, although he is gain-

ing rapidly. I was under a false impression when I sent

the money, thinking the time had not lapsed, but that

the "30 days " was just up, the last of Oct. instead of
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the first, making difference of a whole month ; had gotten

the idea from yom' letter of the 23d Oct., supposing from

that, the time was not passed ; and not wishing to worry

my husband about it, he having said " he felt that he

could not spare so large an amount, when he was not able

to earn more, and guessed he would let it go." Under-

took to attend to it myself, without sufficiently looking

into the matter, and as I did not know where to find Mr.

Flemming, he having no office here, sent the money direct

to you. If Mr. Nixon wishes to be reinstated when he

returns, he can then send the money ; he is delighted

with the climate at 'St. Helena, California, and does not

wish to spend another winter in Tacoma.

Please accept Christmas Greeting for yourself and

wife, from Yours ver}^ truly,

817 N. K. St., Tacoma. COKA E. NIXON.

Filed Sept. 27th, 1892. A. Reeves Ayres, Clerk.

State of California, f
• V ss

City and County of San Francisco.
^

Samuel M. Marks, Assistant Secretary of the Pacific

Mutual Life Insurance Company of California, being

duly sworn deposes and says : that the foregoing and

annexed application for insurance to said company by

Thomas L. Nixon, dated August 15, 1889, is a true and

correct copy of said application, in which Policy No.

16,594 was issued. Samuel M. Marks.

Subscribed and sworn to before me this 19th Septem-

ber, 1892. Geo. T. Knox.

(Seal) A Commissioner of Deeds for the State of

Washington at San Francisco, California.

Filed Sept. 27, 1892. A. Reeves Ayres, Clerk.
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Defendant's Exhibit 3, (Part 1)

Portland, Oregon, May 1st, 1891.

A/rs. T. L. Nixon, Tacoma^ Wash.

Dear Madam—
Enclosed please find certificate of deposit No. 73,B73,

in amount $517.80, that we failed to enclose in our letter

to you under date April 30th.

Very Truly Yours,

Edward C. Frost.

Per H.

Defendant's Exhibit a, (Part 3)

Refused, Cora E. Nixon.

59 Home Office Building

Pacific Mutual Life Ins. Co.

Of California.

Edward C. Frost, Gen. Agt.,

Oregon and Wash. Office,

N. E. cor. Third & Oak Sts.

Portland, Oregon.

Stamps 5 2 cent and 1 10

cent.

2239 1597 Rec. May4,91

1661 1211

Edward C. Frost,

Tacoma,

Pierce Co. Wash.,

Portland, Or., May 5, 1891.

Registered.

Stamped, Portland, Oregon, May 2, 1891.

Filed Sept. 27, 1892. A. Reeves Ayres, Clerk.

Defendant's Exhibit 4.

Portland, Oregon, April 30th, 1891.

Mrs. T. L. Nixon, Tacoma, JVas/i.^

Dear Madam

—

We have this day placed to your credit with Ladd &

Tilton, Bankers of this city, the amount of $517.80.
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Said sum havincr been received from you October 31st,

1890, and held in trust by me; in accordance with terms

embodied in my letter of same date.

I have carefully and thoroughly submitted all the facts,

correspondence, &c., in this case to the home office for

their consideration, and tliey instruct me to say that njy

position in this matter is eminently correct; there is no

legal claim under Policy No. 16594, as said policy lapsed

and was not restored to risk. Therefore the blanks

requested cannot be furnished.

Pespectfully yours,

Edward C. Frost.

Filed September 27th, 1 892. A. Reeves Ayres, Clerk.

Defendant's Exhibit 2.

Portland, Oregon, Deer. 26, '90.

Siy North K St., Tacoma, Wash.,

Dear Mrs. Nixon

—

Yours of the 22d iiist. to hand. I called to see you

in Tacoma one day only after yourself and Mr. Nixon had

left for the South. Knowing the state of Mr. Nixon's

health at the time the policy payment was due, I sent

him several notices and asked my agent Fleming to see

him also; but not hearing, I concluded he did not want to

carry it. I sent however, several reminders to him, as the

Policy allows 30 days grace. After the 30 days the

Policy can only be restored during 90 days unless the

deposit of premium is made with the agent or company.

This 3V3U have done, and now you must decide what to

do, for if you withdraw the deposit you will forfeit the

right to restore the Policy to risk, as the 90 days are
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gone by. I thought from what I heard from Dr. McCoy

that in aU probabiHty Mr. Nixon would by this time be

able to pass the required test, which is not severe, and if

you think he is able, and will give me the permission, I

will write to the Compan}^ and have the nearest Medical

Examiner to where he is staying, see him. It is a pity

that he should lose the insurance, which he may not be

able to o'et ao-ain even if he wants to, and also to lose the

money he has already paid in.

I expect to be in Tacoma in January, and will call and

see you about this. However, if in view of the case you

desire to have the deposit i-eturned, I will do so at once.

Wife joins me in kindest regards and hopes for Mr.

Nixon's perfect recovery. With many "Happy New
"V" "
1 ears,

Yours ver\^ truly,

E. C. Frost.

(Written on side of sheet.)

I assure you I would and have done all in my power to

protect your interests. All Life Ins. Cos. are very strict,

and if I had accepted the payment when sent by you I

shotdd be held liable to forfeit my bonds of $7,500.00.

Filed Sept. 27, 1892. A. Reeves Ayres, Clerk.

Index.

PlaiiitilT's Case.

Witness

—

Davis, R. J., called, page 20.

Frost, Edward C, called, page 16; cross-exam-

ined, page 18.
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Nixon, Mrs. Cora E., called, pao-e 5; cross-ex-

amined, page 11; re-direct, 13.

Nixon, Mrs. Cora E., recalled, page 23.

Orr, Edward S., called, page 14.

Motion to strike out part of amended com-

plaint, page 2.

Plaintiff rests, page 25.

Witness

—

Fleming, William M., called, page 29.

Frost, Edward C, called for defendant, page 31;

cross-examined, 41.

Motion for non-suit, page 25-27.

Motion to strike out part of reply, page 28.

Defendant's requests to charge jury, page

52-56.

Court's Charge to the Jury, page 57-63.

Testimony closed, page 51.

In the United States Circuit Court for the District of

Washingt07i, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company (a corporation).

Defendant

Transcript of Testimony taken on the trial of the above

entitled action before Honorable C. H. Hanford, J.,

and a jury, at the Conrt room of said Cotirt, in Ta-

conia, Pierce County, Washington, on the 2'jth and

28th days of September, i8g2.
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Appearances.

For the plaintiff

—

Mr. Kelfe, of Seattle, Mr. Thomas Carroll and Mr.

Leroy Palmer, of Tacoma.

For the defendant

—

Mr. Charles N. Fox, of San Francisco, Cala., and Mr.

Charles S. Fogg, of Tacoma.

Tacoma, Wash., 11 a. m.

Tuesday, September 27th, 1892.

This cause coming on regularly for trial on this day, in

open Court, and at a regular term of this Court, the

plaintiff being present in person, with her attorneys, and

the defendant being represented by its attorneys, a jury

having been duly impaneled and sworn to try the case,

thereupon proceedings were had and testimony taken as

follows:

T/ie Court—Gentleman of the jury, you will now be

permitted to sejiarate until two o'clock. You must not

converse about the case with each other nor with an}^

other persons, nor listen to anything that may be said

about it by anybody. Have no intercourse whatever w^ith

the attorneys, witnesses, or other persons interested in

the case. Try to avoid, as much as possible, getting any

impression about the case outside of the court room.

Court will now take a recess until two o'clock.

Tacoma, Wash., 2 p. m.

Tuesday, September 27th, 1892.

All present
;
proceedings continued pursuant to ad-

journment.
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J/r. Rclfe— If the Court please, we wish to make a

motion to strike out a portion of the matter in the

amended comphiiiit on tlie ground tliat it is redundant

and irrelevant. The clauses we move to strike out are

the fifth and sixth clauses.

After argument by counsel.

The Court—I will deny the motion. It may have

been unnecessary to have this matter in the answer^ and

it is a part of the contract sued upon and alleged to be a

part of the contract.

Mr. Relfe—Will your Honor give us an exception ?

The Court— K.W exception is allowed.

Plaintiff's ca-e opened to the jury by Mr. Palmer.

Defendant's case opened to the jury by Mr. Fox.

Mr. Relfe—If your Honor please, we will first offer in

evidence the policy upon which suit is brought. The

policy I offer in No. 16,594, executed by The Pacific Mu-

tual Life Insurance Company of California to Thomas

Lea Nixon, dated the 1st day of September, 1889.

Mr. Fox—We object. That is incompetent as offered

for that it shows upon its face that it is only a part of a

contract of insurance which was made September 1st,

1889, by and between this defendant and Thomas Lea

Nixon, the husband of plaintiff, and the insured under

the pohcy. The policy shows upon its face that it was

issued in consequence of the agreements and representa-

tions made in the application, which application is made

part of this contract of insurance. So that upon its face

it shows that the contract is in two parts, and if either

part is admitted we are entitled to have both—to have

the contract presented as a whole and not in 23art. As
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offered tlien, we say, it is incoinpetcnt and inadmissible.

And I now tender the counsel the other [)art of the con-

tract, the original of it, and he may offer it if he likes,

and then we will make no objection to it.

T/ie Coitrt—Do you propose to offer the application or

not, Mr. Relfe]

Mr. Relfe—^I do not, no sir; I do not think it is neces-

sary for us to offer anythinc^ which is in the hands of the

opposite party who has pleaded it. If they desire to

offer it, we shall make no objection to it.

The Coiu't—I will overrule the objection. It will be

admitted in evidence and marked Exhibit A.

Mr. Fox—We desire an exception.

The Cotirt—An exception is allowed, and it will be

considered as read to the jury.

Paper referred to, received in evidence, and marked

"Plaintiff's Exhibit A."

Air. Relfe—We will call as our first witness, Mrs. Cora

E. Nixon.

Mrs. Cora E. Nixon, Plaintiff, called as a witness on

her own behalf, being first duly sworn, testified :

Examination- in-Chief by Mr. Relfe.

Q. You are the plaintiff in this, are you not ?

A. I am.

Q. The widow of Thomas Lea Nixon ?

A. Yes.

Q. Do you know Mr. Frost ?

A. Yes.

Q. You know Mr. Edward C. Frost, who was con-

nected with The Mutual Life Insurance Company of

California %
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A. I do know liiiii.

Q. Did you know liini in the year 1889 and 1890 ?

A. I do not remember of seeinix liim at that time.

Q. I (hd not ask you if you saw liini; did you know him ?

A. Yes, sir.

Q. Do 3''ou know liis signature ?

A. No, sir.

Q. Do you know whether the second premium on the

policy, sued hereon, was paid or not ?

A. Yes, sir.

Q. It was paid ?

A. Yes, sir.

Q. To whom was it paid ?

A. To Mr. Frost.

Mr. Fox—Which premium are you inquiring about?

Mr. Relfe—The second premium
;
you admit payment

of the first %

Mr. Fox—Yes, sir.

Q. What relation, do you know, did Mr. Frost then

occupy towards this defendant, The Pacific Mutual Life

Insurance Company 1

A. That of ofeneral afjent.

Q. How much was the amount of that premium paid

to him, under this pohcy ?

A. $517.80.

Q. How was the payment made to him ; what was

the method of payment ?

A. It was sent by a telegram through the bank.

Q. Through what bank ?

A. Through the Merchant's Bank of Tacoma, the

Merchant's National Bank, of Tacoma,
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Q. Directly to Mr. Frost ?

A. To Laclcl & Tilton's Bank.

Q. Laclcl and Tilton ?

A. I believe so,

Q. Where ?

A. In Portland.

Q. The money was delivered by the Ladd & Tilton

Bank in Portland, to the Merchant's Bank here, for Mr,

Frost ?

A. It was sent by the Merchant's Bank, to Portland

to Mr. Frost, through Ladd and Tilton's Bank, I think.

Q. Transferred to Mr. Frost ?

A. Yes, sir,

Q. Is that it ?

A. Yes, sir,

Q. How did the Merchants' Bank come to send it ?

A, The Assistant Cashier sent it.

Q. Who directed th Assistant Cashier to send it 1

A. I did.

Counsel hands witness a paper which the reporter has

marked "Plaintiff's Identification 1."

Q. I wish you would look at this paper, "Plaintiff's

Identification 1." I will ask you whether you have ever

seen that paper before ?

A. Yes, sir; I have.

Q
A
Q
A
Q

Where did that paper come from, if you know ?

It came from Mr. Frost.

I mean, where you find it,—where did you see it ?

On Mr. Nixon's desk.

It was on Mr. Nixon's desk ?

A. Yes, sir.
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Q. Among his paper ?

A. Yes, sir.

Two papers, fastened together, which have been marked

by the reporter *' Plaintiff 's Identification 2," handed to

witness.

Q. I will ask you if you have ever seen these papers

before ?

A. I have seen them.

Q. State where they came from, and who received

them ?

A. They were received by the Merchant's National

Bank, and Mr. Davis gave them to me.

Q. Mr. Davis is the Cashier 1

A. Yes, sir.

Q. They were received by the bank, and the Cashier

gave them to you ?

A. Yes, sir.

Q. Mrs. Nixon, what was the date of this payment ?

A. The 31st of October, 1890.

Q. Will you explain wh}^ it was not paid earlier?

No answer.

Q. What effort did you make before that to pay it

during October, or any other time ?

A. I tried to find Mr. Fleming, the local agent here,

who I supposed was the proper person to pay it to.

Q. Well, could you find the local agent, Mr, Flem-

infy ?

A. He was out of town.

Q. What effort did you make to find him ?

A. I went in company Mith my cousin, who knew
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where he boarded, and knew him, to his hotel, the Pahner

House; he was not in,

Q. He was out of town, was he ?

A. We were told he was out of town; I don't remem-

ber where.

Q. Do you know whether he returned to town before

the end of October or not ?

A. I don't think he did; I did not liear of it.

Q. Well, what, if anything, did you hear?

77ie Coi{.rL-\ think you are liable to spend time unneces-

sarily on irrelevant matter,-:, from the opening statements

made on both sides. The reasons for not paying the pre-

miums sooner, and the conversations or correspondence

that occurred, the statement that Mr. Nixon had said he

would not pay any more premiums—all those things I

think are immaterial. The liability of this company

would be fixed, if at all, by what occurred at the time

the money was sent and received by Mr. Frost, and what

occurred after that, not what occurred before.

Adr. Relfe—I understand it is insisted, or will be, by

the defendant, that the mere fact of payment after matu-

rity, under the contract constitutes a forfeiture, or justifies

the forfeiture unless we showreasons thatwould explain and

satisfy that objection we will have no right to recover. I

only wanted to ask one further question in that connection,

and that was, wdiat, if anything, she heard as coming from

the local agent in reference to the payment or non-payment

of that premium during the month of October.

The Court—I do not think it would benefit either party

to go into matters of that kind. The terms of the policy

and the actual transactions that took place, what was
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said, done or written in connection with the actual pay-

ment of the money, is all that has any le^al bearing on

this case.

yJ/r. Relfe—We propose to show, your Honor, that it

was approved by the company and its agent that we might

defer payment, and we were told that if it was paid any

time durino- the month of October it would be sufficient.o

Now, we say, if that is the fact the company is estopped

from charging us with dereliction on that ground, inas-

much as we did not pay within the time indicated; and

certainly they could not adopt such a course of con-

duct as would lead us to delay our payment and then

attempt to take advantage of that fact, and we now

simply offer, in good faith, to show the cause of that

delay, and offer this testimony for the purpose of bring-

insf out that feature and none other.

The Court—I have indicated my views simply from a

desire not to have the case weighted down with inquir-

ies about matters that are not important and which can-

not be taken into legal consideration. Of course there

has been no objection and I have volunteered my opinion

on these questions, but I am willing to sustain an objec-

tion made on either side to any offer of such testimony as

was proposed in the opening statements of counsel on both

sides, either to prove excuses for not making the pay-

ment sooner, or to show what took place in the way of

conversation or correspondence between the parties prior

to the time that the money was sent.

Mr. Relfe—We will put the question so as to get the

ruling of the Court, if objection is made.
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Q. I will ask you this question: What, if anything,

did you hear as comino- from the agent of the company

here, to the effect that the payment of that second prem-

ium might be made at -duy time before the last of Octo-

ber, 1890?

M?". Fox—That is objected to as incompetent and in-

admissible under tlie contract, and irrelevant and imma-

terial under the pleadings.

The Court—I will sustain the objection.

Mr. Relfe—-We desire an exception.

TJie Court—An exception is allowed.

Q. Your husband died April 16th, 1891?

A. Yes, sir.

Q. Did any other premium become due, or did he die

before any further premiums became due?

A. He did.

Mr. Relfe—Take the witness.

Cross-Examination by Mr. Fox.

Q. Mrs. Nixon, do you remember what day you sent

that money, the day yow. say you ordered the bank to

forward it by telegram?

A. The 31st day of October, 1890.

Q. Where was your husband at that time?

A. He was at home.

Q. You are not the party who made this contract of

insurance, are you?

A. Air. Relfe—That is objected to as immaterial and

irrelevant, and asking a legal question of the witness.

The Court—I overrule the objection. She can state

what her understanding about it was. Of course, the
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contract shows upon its face who the parties to it wore,

but it IS proper cross-examination.

A. I would judge that I was interested in the con-

tract as much as any one.

Q. Well, whatever your interest was, is si iown by

tlie contract itself, is it not ?

A Yes, sir.

Q. Did you not know at the time you sent that money

and sometime before that, that your husband had refused

to pay that premium ?

A. I did not.

Q. Did he not tell you that he would not pay it ?

A. No, sir.

Q. Did you not write Mr. Frost, that he had told

you that he would not pay it, and so you took it upon

yourself ?

A. I do not remember that I did.

Paper handed witness.

Q. Look upon that paper, Mrs. Nixon, and say if that

is your handwriting.

A. That explains itself, as well as I can.

Q. But did you write that letter ?

A. I did.

Q. And that is your signature and in your writing ?

A. Yes, sir.

Mr. Fox— I ask you to have that letter marked for

identification.

Letter referred to, marked "Defendant's Identifica-

tion 1."

Q. I will ask you, Mrs. Nixon, to look at the signa-.
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tores to this application for life insurance, and say whether

that is 3^our husband's signature or not.

Afr. Relfe—We ^vill admit that it is.

Mr. Fox~"^\\^i is all.

Re-Direct Examination by Mr. Kelfe.

Q. I would like to ask you, with the permission of

counsel, a question which I forgot on the examination-in-

chief I will ask you, Mrs. Nixon, if, after the death of

your husband, you applied to the company, or its agents,

for blanks upon which to make the proof of death ?

A. I did.

Q. Were they furnished ?

A. No, sir.

Q. Were they refused ?

Mr. Fox—There is no issue made on that point. The

only issue we make in this case, is as to whether they

paid that second premium.

The Court—I do not think you need to go into that.

Mr. /?e/A—That is ah, then.

Mr. Fox—T(\2.i is all.

Examination of Mrs. Nixon closed.

Mr. Edward S. Orr, called as a witness for the plaintiflP)

and having been first duly sworn, testified :

Examination-in-Chief by Mr. Relfe.

Q. Do you live in Tacoma ?

A. Yes, sir.

Q. Did you know Mr. Nixon in his lifetime ?

A. Yes, sir.

Q. Do you know Mrs. Nixon ?

A. Yes, sir.
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Q. Do you know Mr. Fleming, the Local Agent of

The Pacific Mutual Life Insurance Company ?

A. Yes, sir.

Q. Did you know him in 1889 and 1890 ?

A. I knew him in 1890.

Q. I will ask you whether Mr. Fleming at any time

said anything to you to be conveyed to Mrs. Nixon, as to

whether the second premium on this policy—this Nixon

polic}-— could be paid any time during the month of

October, before the last of the month ?

Mr. Fox—I object to that as irrelevant, immaterial

inadmissible under the pleadings, and incompetent.

The Court— I sustain the objection,

Mr. Re//e—We ask for an exception.

The Court—An exception is allowed.

Mr. ReIfe~T\mt is all.

Mr. Fox—That is all.

Examination of Mr. (Jrr closed.

Mr. Relfe—Judge Fox, do you admit that the signa,

to Plaintiff's Exhibit 1, is Mr. Frost's signature, and

admit that he wrote that letter ?

il/r. Fox—We cannot admit that that letter was written

by Mr. Frost.

Mr. Relfe—The letter is typewritten; do you admit that

it is his signature ?

Mr. Fox—We cannot admit that.

Mr. Relfe—Do you refuse to admit that he wrote this

letter or authorized it to be written, or signed it ?

Mr. Fox—Yes, sir.

Mr. Relfe—Then I will have to ask Mrs. Nixon one

question about that. Mrs. Nixon, look at that envelope
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and letter ("Plaintiff's Identification 1.") Can you state

if that envelope, with the letter, was found in Mr.

Nixon's papers ?

Mrs. Niron—^Yes, sir.

Mr. Rclfe—Now, your Honoi-, I offer in evidence, this

letter and envelope, the letter has been marked " Plain-

tiffs Identification 1," and the envelope accompanies it.

Mr. Fox—We object; in the first place, that they are

not sufficiently proved, and no foundation has been laid

for their admission, and in the second place, that they are

inadmissible under the pleadings.

The Court—I will sustain the objection. I think it is

not legal evidence, fur the reason stated in the objection,

and for the further reason that it is irrelevant.

J/7'. Relfe—We except, your Honor.

The Court-—Exception allowed.

Mr. Relfe~\\Q will call Mr. Frost on that point.

Mr. Edward C. Frost called and sworn as a witness

for the plaintifi' testified:

Examination-ix-Chief, by Mr. Relfe.

Q. You are Mr. Edward C. Frosts

A. Yes, sir.

Q. The General Agent of The Pacific Mutual Life

Insurance Company?

A. Yes, sir.

Q. Please examine this envelope and the enclosure

("Plaintiff's Identification 1"). Did you write or author-

ize that letter to be written?

A. No, sir.

Q. You don't know anything about it?
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A. It was sent from my office I see, and signed by

the bookkeeper, I presume.

Q. You don't know anything about it? Was it sub-

mitted to you before it was sent ?

A. iS'o, sir. Every letter that is written in the office

when I am present is submitted to me for my own sig-

nature.

Q. You don't know anything about that, then?

A. No, sir.

Q. Do you know who wrote it?

A. I expect the bookkeeper; my bookkeeper at that

time wrote it.

Mr. Fox—Well, do you know? Do you know who

did write it? That is the question.

A. I did not see it written, sir; I coukl not. No, I

don't know.

Q. You never saw it before to-day?

A. No, sir.

Q. Are an}^ of 3^our employes in the habit of writing

important letters of that character without your knowl-

edge or direction?

Mr. Fox—I object to that as irrelevant and innnaterial.

The Court—It is ^preliminary. I w'ill allow the ques-

tion.

A. Notices are sent of premiums due without any

special supervision.

Q. I say, letters of this character?

A. That is a notice of premium due,—yes.

Q. Never mind what it is. I will read it to the jury

if you undertake to state its contents. I say, are your

employes, or those in your office in the habit of writing



vs. Cora E. Nixon. 95

letters of this character witliout your knowledge or con-

sent?

A. Yes, sir, of that character; yes, sir.

Q. They are?

A, Yes, sir.

Q. Are your employes and subordinates in your

office permitted to write letters to jjolic^^ holders after

the maturity of the premium, oivinir direction as to tlie

payment thereof?

A. Yes, sir.

Mr. J^elfe—That is all.

Cross-Examination by Mr. Fox.

Q. Was there anybody in your office, or was even

yourself authorized to write letters with reference to

premiums more than thirty days past due.

J/r. Relfe—We object to that, your Honor, because it

is established in testimony here that he is a General

Agent of the company and his authority, and the sco[)e of

his acts cannot be limited by his own testimony.

TJie Court—I will overrule the objection.

3Ir. Relfe—We ask for an exception.

The Ooiiri—Exception allowed.

A. Yes, authorized to write letters concerning them,

but not to receive them. A policy holder

—

Mr. Relfe (Interrupting)—Wait a moment. Answer

that question and stop. We object to your going any

further without further questions.

Mr. Fox—I have no further cross-examination.

Mr. Relfe—Thut is all.

Examination of Mr. Frost closed.
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Mr. Relfe—Now, your Honor, we will re-offer this

paper, ''Plaintiff's Identification 1."

Mr. Fox— 1 make the objection that it is irrelevant,

immaterial and inadmissible.

The Co2irt—I sustain the objection.

Mr. Relfe—I ask for an exception.

The Court—An exception is allowed.

Mr. Relfe—We now offer in evidence the company's

receipt signed by the General Agent, Edward C. Frost,

which has been marked " Plaintiff's Identification 2."

Mr. Fox—I object to 'the paper which counsel offers

being received in evidence as a receipt. It is not any

such paper.

Mr. Relfe—I offer the paper for all the purposes of

this case.

Mr. Fox—Then I object to it as irrelevant, immaterial

and inadmissible.

The Court—I overrule the objection.

Mr. Fox-^y^(t except.

The Court—Exception allowed.

Plaintiff's Identification 2, two papers fastened to-

gether, received in evidence and marked "Plaintiff' Ex-

hibit B."

Exhibit B read to the Jury by M. Relfe.

Mr. B. J. Davis called as a witness for the plaintiff,

and being first duly sworn, testified :

Examination-in-Chief by Mr. Relfe.

Q. What is your name 1

A. R. J. Davis.

Q. What business are you in 1
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A. I am Assistant Casliier of the Merchant's Na-

tional Bank of Taconia.

Q. Were you in tliat same |)<)sition m October, 1890 ?

A. I was.

" Exhibit B " handed witness.

Q. Please examine that receipt there and say if you

have seen it before 1

A. I have.

Q. State what your connection was with that receipt,

—that transaction, briefly to the Jury ?

A. Acting for the Mercliant's National Bank, I tele-

^i^raphed Ladd and Tilton, Bankers, Portland •

31r. Fox—I object to what you telegraphed unless the

telegram is produced.

3Ir. Relfe—I understand we can produce that telegram

if necessar}^, but this is merely descriptive. Go on.

A. To pay Edward C. Frost, Agent, S517.80, on

account Thomas L. Nixon policy, and in compliance with

the telegram they advised us that they did pay the

money, aiid sent this receipt ( Exhibit B " ) in evidence

of it.

Q. For whom did you do that, Mr. Davis ?

71/r. Fox—That is objected to as irrelevant and imma-

terial.

Q. For whom did the Bank do it ?

Mr. Fox—That is objected to as irrelevant and imma-

terial.

The Court—I will overrule the objection.

A. For Mrs. Cora E. Nixon.

Q. The plaintiff ?

A. Yes, sir.



98 Pacific Mutual Life Insurance Co,

Q. Now, have you your telegram that you sent them,

sent to Ladd & Tilton ?

A. I have neither the telegram nor copy with me
;

I might have brought the copy as well as not. I had a

memoranda which I took from the copy. Of course the

office can produce the telegram if 3n)u want it.

Mr. Fox—You say you took that memorandum from

the copy. Is that a letter press copy 1

A. It is.

Q. Is that memoranda an exact copy of the letter

press copy of the telegram '{

A. Yes, sir.

Mr. Fox—Perhaps T will admit that. What I want to

o-et at is to know just how it read. If the witness can

now read to us as if he had the copy before him, and

testify that it is just what the copy shows, I am satisfied

with 11.

Q. Can you do that ?

A. I can.

Q. Proceed.

A. The telegram read as follows: " October 31st,

1890. Ladd & Tilton, Bankers, Portland, Oregon.

Paygent Edward C. Frost, Agent, disbelieve deaconess

cloud account Thomas L. Nixon policy free mason alpha

Merchants National Bank,"

Q. Now, please translate that into English.

A. Which translated, means, "Pay to Edward C.

Frost, Agent $517.80 account Thomas L. Nixon policy,

Friday 12 o'clock noon." Signature. That is the last

word is the telegraphic signature of the bank.
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Q. The Merchants' National Bank^

A. Yes, sir.

Q. That cipher was the one used between your bank

and Ladd & Tilton's Bank?

A. I have the cipher with me.

Q. I say it was one you had between the two banks,

which both understood?

A. It was.

3Ir, Relfe—That is all

Mr. i^o.r—That is all.

Examination of Mr. Davis closed.

Mrs. Cora E. Nixon, plaintiff, re-called, testified:

Examination-in-Chief by Mr. Carroll.

Q. Mrs. Nixon, I hand you a paper marked " Plain-

tiff's Identification 1," and ask you to look at that paper

carefully; and then I will ask you to state whether or not

that had anything to do as an inducement to you to send

the money to Mr. Frost at the time you did send it?

Mr. Fox—That is objected to as immaterial, incompe-

tent and inadmissible.

The Court—The question is a leading question.

Q. I will put it in this form: State what, if any,

effect Or first, I will ask you when you first knew of

this letter, when you first saw it, as near as you can give

us the date.

A. I don't know the exact date, but it must have

been a very few days after it was received because it was

right open just like that (indicating).

Q. Well, was it before you sent the $517.80 or not?

A. It was before.
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Q. Then how long before, as near as you can recol-

lect?

Mr. Fox—I object.

The Court—Objection overruled. It is a preliminary

question.

A. It was a full week, if not more; it was a week

anyway.

Q. About a week you think?

A. Yes.

Q. And not more than a week?

A. Yes; during that week.

Q. Mow, I will ask you state what, if any, effect this

letter had upon you as an inducement, or otherwise, to

pay that premium?

Mr. Fox—That is objected to as irrelevant, immaterial,

incompetent and inadmissible.

Mr. Carroll—We claim that there is sufficient induce-

ment in this for Mrs. Nixon to pay that money. This is

offered simph^ in explanation of how that money hap-

pened to be sent at that time, or as showing a reason

justifying her in sending the money and getting that

receipt after the premium was due. We think the two

bear that relation, one to the other, and that they both

ought to go to the jury in this case.

The Court—I do not think the effect of the payment to,

or the receipt by Mr. Frost of the money would be at all

changed by what preceded it. I am of the opinion that

this matter is irrelevant, and will isustain the objection.

Mr. Carroll—We except.

The Court—Exception allowed.
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Mr. Relfc—There is an allegation here, your Honor,

in the reply as to the nonforfeiture law of California-

We have pleaded that act, but Brother Fox says that it

has been repealed. We want to offer it before we finally

close our case, but we are not prepared to do so at this

time.

The Court—I do not think that would come in prop-

erly at this time. I think that is a part of your case in

rebuttal.

Mr. Relfe— With that understanding, then, we will

rest our case.

Plaintiff rests.

Mr. Fox—If your Honor please, plaintiff having rested,

I now move a nonsuit on the ground that plaintifi* has

failed to make out a case such as puts the defendant upon

its defense.

Argument of the motion for nonsuit by ]\Ir. Fox.

TJie Court— I do not care to hear any argument from

the plaintifi' 's side on this motion. The answer admits

the making of a contract, admits the policy, and while it

pleads the application as a part of the contract, yet it is

pleaded defensively, and enough appears to show that it

is within the possession of the insurance company, and not

in the possession of the plaintiff at the time suit was

brought; and 1 think, upon the admissions in the plead-

ings, without any proof of the contract at all, that the

defendant is put to its defense as to any matter relating

to the contract, and as to its terms enough is admitted

on the face of the pleadings to entitle this plaintiff to re-

cover on the policy of insurance issued by the defendant
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compan}^ unless for failure on the part of the assured to

pay the premiums. All rights under the policy were for-

feited.

Now, as to that there is really but a single issue here.

This answer denies that tlie second premium was paid; it

also denies that the second premium was tendered within

the period of thirty days after it was due, which, by the

terms of the policy, were allowed for the payment. The

other pleadings in the case the complaint and the reply,

take the case away from any pretense of a tender made

and rejected, and the Case is narrowed right down to a

question of payment, and on that issue, it is my opinion

that there is enough evidence to carry the case to the

jury to let them decide whether the defendant received

the payment or not. While it is true that time is a ma-

terial part of the contract of life insurance, it is not of

such a character that payment after the lapse of the time,

or anything that the defendant would not have a right to

accept and bind itself by its acceptance. It amounts to

just this, that a payment tendered after the lapse of time

if refused on the part of the company ends the matter;

the company is under no obHgation to receive it, but after

the time has elapsed it may receive it, and if it does re-

ceive it it is a payment. Now, that is the issue in this

case, whether there was a payment or not. There is evi-

dence here tending to prove, and enough for the jury to

pass on, that the plaintiff in this case parted with her

money, and that money has been placed into the hands of

a general agent of the company some months before Mr.

Nixon died, and I shall submit it to the jury whether

they find that evidence sufficient to warrant finding, as a
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matter of fact, that the money got into the treasury of

the company. The motion is denied.

Mr. Fox—-We will save an exception, if your Honor

please.

The Court—An exception is allowed.

Gentlemen of the jury, the admonition I gave you this

noon must be observed until this case is finally submitted

and decided by you.

We will adjourn until to-morroAV morning until half

past ten.

Tacoma, Wash., 10:30 a. m.

Wednesday, Sept. 28th, 1892.

All present; proceedings continued pursuant to ad-

journment.

Afr. Fox—If the Court please, we have a motion to

present in this case. As a part of the reply filed in this

case the plaintifl' pleads a law of the State of Califoi-nia,

which I read to your Honor yesterday in ni}' argument

for non-suit. We have filed a motion to strike from the

reply that part of the pleading on the ground that the

Circuit Court of the United States takes judicial notice

of the laws of the various States, and therefore the law

is not properly pleaded.

After argument on the motion.

The Court—I will sustain the motion to strike this

matter out of the reply, and if there are enough facts

—

I would not want to state dogmatically now that there are

not, but if you can make an argument here upon the facts

pleaded and proved, that Mr. Nixon died within the term

for which this policy was good, on account of the amount
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that he did pay, you can have the benefit of any pro-

vision of the laws of CaUfornia which are appHcable to

the case. My understanding of the case at the present

time, however, is that tliere is nothing in this point at alL

The single issue here to determine is whether the prem-

ium was paid or not.

Mr. Relfe—Will yowr Honor give us an exception?

The Court—An exception is allowed. Proceed with

the defense.

And thereupon defendant oflPered testimony as follows :

Mr, William M. Fleming, called as a witness for the

defendant, and having been duly sworn, testified :

Examination-in-Chief by Mr. Fox.

Q. Mr. Fleming, where did you reside, and what was

your business in and during the month of September,

1890?

A. I was Special Agent for The Pacific Mutual, liv-

ing in Tacoma at the time.

Q. And Special Agent for Tacoma ?

A. Well, Tacoma and the surrounding country.

Q. State whether or not at any time in or during the

month of September, 1889, and if so, as nearly as you

can, at what time in the month you saw Mr. Thomas

Lea Nixon and had any conversation with him in refer-

ence to this policy in suit ?

A. It was a few daj^s, I think possibly a week or two

after the premium became due ; I was in his office one

day talking with him ; I knew the gentleman by sight

—

The Court—You have not been asked to state the con-

versation.
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Q. Now, you say you did liave such a conversation 1

A. Yes.

Q. In his office within a week or two after the pre-

mium became due.

A. Yes.

Q. Now, I will ask you to state wliat that conversa-

tion was '?

Mr. Relfe—^We object to that.

The Court— I sustain the objection.

Mr. Fox— I now offer to prove by this witness that

within the thirty days after the premium fell due, within

the days of grace allowed, this witness, an agent of the

company, called on Mr. Nixon and- had a conversation

with him at his office, in which Mr. Nixon stated that he

did not intend to pay this premium, but proposed to let

the policy lapse.

Mr. Relfe—We object on the ground that it is imma-

terial and irrelevant, and this witness being an Agent of

the defendant corporation, and Mr. Nixon being now

dead, witness cannot be permitted or allowed to testify to

anything that took place between him and Mr, Nixon.

Mr. Fox— I will state that witness is not now an A^ent

of the company.

Mr. Relfe—We want to add to that the further objec-

tion that the premium has been paid by Mrs. Nixon and

accepted by the company .

The Court—I w^ill sustain the objection on the ground

tliat I consider the testimony irrelevant.

Mr. Fox—We will save an exception.

The Court—Exception allowed.

Examination of Mr. Fleminof closed.
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Mr. Edward C. Frost, re-called on behalf of defendant,

testified :

Examination-in-Chiep, by Mr. Fox.

Q. I call your attention to the receipt which was

submitted to you yesterday, and which is marked "Plain-

tiff's Exhibit B," and which is dated, October, 31st, 1890,

and ask you from whom you received that money ?

A. From the Paying Teller, of Ladd & Tilton.

Q. State whether or not, you did on the same day,

communicate with Mr. Nixon on that subject, and if so,

how '?

3fr. Relfe—That is ol'jected to, as leading, irrelevant

and immaterial.

The Court—Objection overruled.

A. I did.

Q. How ?

A. By letter.

Q. Addressed to Mr. Nixon ?

A. Addressed to Mr. Nixon.

Mr, Fox—Have you that letter ?

Mr. Relfe—I think not. We will waive the production

of the original, if you have a copy.

Q. Have you a letter press copy of the original ?

A. Yes, sir.

Q. I will ask you to turn to it.

Mr. Relfe—-I would like to ask the witness one ques-

tion : Whatever that letter is, it was written after the

receipt of the money by you, as agent of the company,

was it not ?

The Witness—Yes, sir.

Letter press copy handed to counsel.
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Q. This, as I understand you, was written on the

same day, and at the same time as the receipt of that

money, and is a part of tlie same transaction ?

A. Yes, sir ; at the immediate time.

J/r ReJfe—The question is objected to, as leading and

improper, and I move to strike out the answer.

The Court—Let it be stricken out.

Q. How long after the receipt of the money was it

when you wrote that letter to Mr. Nixon 1

Mr. Carroll—That is objected to as immaterial.

TJie Court—I overrule the objection.

A. Immediately.

Q. And when written, what did you do with it?

A. Mailed it to Mr. Nixon.

Q. Well, how mailed it ?

A. Mailed it through the regular channel, the Post

Office.

Q. Postage paid ?

A. Postage paid; yes, sir.

Mr. Fox—Counsel waive the production of the origi-

nal, if your Honor please, and I offer this letter press

copy of it in lieu of it, in evidence.

Mr. i?e(/e—Waiving that, w^e object to the introduction

of that letter in evidence, because it is irrelevant, incom-

petent and immaterial ; because, also, Mr. Nixon is now

dead, and this witness is not competent to testify to any

transactions or communications betw^een them, and

because the contents of the letter undertake to establish

ex parte) on the part of the defendant, a different state of

facts, which we are unable to meet on account of the

death of Mr. Nixon.
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Q. I will ask the witness one other question: When

you received that money and wrote that letter what

knowledge had you as to who had sent the money?

Mr. Relfe—We object.

Q. I will put a more direct question. Had you any

information that it was sent by Mrs. Nixon and not by

Mr. Nixon?

Mr. Relfe—We object to that as immaterial and irrel-

evant.

The Court—I overrule the objection.

Mr. Relfe—We ask for an exception.

The CoiLrt—Exception allowed.

A. Yes sir; I had knowledge that Mr. Nixon did not

desire to continue the insurance.

Mr. Relfe—That is not responsive to the question.

We move to strike out the answer.

The Court—Let the answer be stricken out.

Q. The question is, did you have any knowledge as

to who sent the money?

A. Not direct knowledge; no, sir.

Mr. Fox—The receipt shows on its face that it was

sent on account of the Thomas Lea Nixon policy.

The Court—The objections to the receipt of this letter

in evidence are overruled.

Mr. Relfe—We ask for an exception.

• The Court—Exception allowed.

Mr. Fox—This being a letter press copy I Avill ask to

read it, and let the reporter write it down; so that we

need not follow the cop}^ It is dated October 31st,

1890. Thomas L. Nixon, Esq., Tacoma, Washington.

Dear Sir: I have this day received, through Messrs.
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Ladd & Tiltoii, the sum of $517.80, which I hold in trust

for YOU. Kindly have the ench)sed blank properly filled

out by yourself and Dr. McCo}', or Dr. Allen, and return

to this office, on which they will be submitted to the

company, and if approved I will receive the amount as

payment of second annual premium due September

1st and now lapsed for non-payment, and tend you com-

pany's receipt for same. Yours Very Truly, Edward C.

Frost."

Q. What blanks were enclosed in that, Mr. Frost?

A. Two blanks, and one

—

Air. Rel/e-—We object to that as irrelevant and imma-

terial.

The Court—I will overrule the objection.

Mr. Relfe—We take an exception.

The Court—Exception allowed.

A. Une which required Mr. Nixon's own personal

statement that he was then in o'ood health and desired

to be reinstated; the second w^as to be filled out by the

medical examiner who made the examination on first

application of }lr. Nixon, stating that he was then

in perfect health, or in as good health as at the time of

the application when the company received it.

Q. State whether or not the request contained in that

letter as to havino- those blanks filled out and returned

was ever complied with ?

A. No, sir. Several attempts were made and they

were never complied with.

Mr. Relfe—Now, I don't know what he means by

" several attempts." That is not responsive, and we move

to strike it out.
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Mr. Fox—We have no objections to striking out that

part of the answer.

Q, Was any application ever made through you as

the GeneralJAgent for the restoration of this policy, and

any proof ever offered of good health ?

Mr. Relfe—We object to that as immaterial and irrele-

vant.

The Court—I will overrule the objection.

Mr. Relfe—We ask for an exception.

The Coiu't—An exception is allowed.

A. No, sir, no sucJi return was made.

Q. Now, Mr. Frost, please state to the Court and Jury

what was done with the money for which you had given

that receipt, and with reference to which you wrote Mr.

Nixon on that day ?

A. It remained with Messrs. Ladd & Tilton, and was

afterwards put to the credit of Mrs. Nixon at her call.

Q. And was never paid to the company ?

A. No, sir.

Q. Was notice given of that fact to Mrs. Nixon, and

if so, when ?

A. Notice was given in a registered letter, enclosing

the certificate, which was returned unopened—" Refused

by Cora E. Nixon."

Q. When was that notice given ?

A. That notice was^given May the 1st, 1891.

Q. What next, if anything, was done by way of com-

municating with her on that subject.

Mr. Relfe—We object, your Honor, because it occurred

after the death of Mr. Nixon, and long after this pay-

ment was made, and it is irrelevant and immaterial.
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T/ie Court—I tliiiik tliis notice in regard to the de-

posit is relevant. The question tiiat is objected now is a

preliminary question.

Q. What next, if anything, was done by way of com-

municating with her on the subject ?

Air. Relfe—That transaction was the first of May,

1891, half a month after Mr. Nixon's death.

Mr. Fox—I will withdraw that question for the pres-

ent.

Q. I call your attention to tliis letter, which has been

marked "Defendant's Identification 1." Did you receive

that letter 1

A. Yes, sir.

Q. About what time ?

A. The 23d of December.

Mr. Fox—This is a letter, if your Honor please, which

Mrs. Nixon identified yesterday as one written by herself,

and sent by herself, to the witness. I now offer it in evi-

dence.

Letter referred to received in evidence, and marked

"Defendant's Exhibit 1."

Defendant's Exhibit 1 read to the Jury by Mr. Fox.

Q. Now, did you respond to that letter wdiich has

just been read %

A. Yes, sir.

Q. When ?

A. This letter was replied to on the 2Gth day of De-

cember, 1890,

Q. Is this letter I hand you the one you refer to ?

A. Yes, sir.
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Mr. Fox—We oft'er the letter in evidence.

Mr. Relfe—We object to it as irrelevant and imma-

terial.

The Court—I overrule the objection.

Mr. Relfe—We ask tor an exception.

The Court—Exception allowed.

Letter referred to received in evidence, and marked

''Defendant's Exhibit 2."

Defendant's Exhibit 2 read to the Jury by Mr. Fox.

Q. Now, I will ask you, Mr. Fox, what response

Mrs. Nixon made, if any, and when ?

A. No response to that letter, sir.

Q. No response from her until after his death ?

A. No response until after his death, yes.

Q. Now, what in the meantime, then after writing

that letter, was done with the money ?

A. It remained still in the bank, sir.

Q. And after his death, did you give her any notice

then in regard to it ?

A. Yes, sir ; the money was

Mr. Relfe—We object. It seems to me that counsel

ought to refrain from leading the witness.

The Court—I will overrule the objection.

A. The money was deposited to the order of Mrs.

Nixon, at Ladd & Tilton's Bank, and instructions were

sent her to that effect.

Q. By whom 1

A. By myself.

Q. Is that in writing ?

A. Yes, sir.
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Q Can 3'ou turn to tliat and show us a copy of it, so

that we can get the date ?

A. Here is the letter itself, with the certificate.

Q. That is the one you referred to a moment ago as

having been sent by registered letter, and returned un-

opened ?

A. Yes, sir.

Q. I understand you that this was the next communi-

cation from you after that letter ?

A. Yes, sir.

Q. Which you wrote in response to hers, of the 22d?

A. Yes, sir.

Afr. Fox—We offer it in evidence.

Mr. Relfe—We object to it as incompetent, irrelevant

and immaterial, it never having been received by Mrs.

Nixon, or by any body else, as the witness has testified

that it was returned to him unopened.

M)\ Fox—Do you admit that that is Mrs. Nixon's sig-

nature to the word " Refused " on the envelope ?

Mr. Relfe—We think it is ; it looks like it, yes, sir.

Mr. Fox—I now offer, if 3'our Honor please, the letter

of May 1st, 1891, the enclosed certificate of deposit and

the envelope in which it was enclosed with original

endorsements, the signature of Mrs. Nixon on the envel-

ope being admitted.

Mr. Relfe—We make the objection I stated a moment

ago.

The Court—I will overrule the objection.

Mr. Relfe—We except.

The Court—Exception allowed.

Papers referred to, letter, certificate of deposit and
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envelope received in evidence, and marked " Defendant's

Exhibit "3," and read to the jury by Mr. Fox.

Following is an exact copy of the certificate of deposit

just referred to, made by order of the Court, and substi-

tuted for the original

:

'*Ladd &Tilton, Bankers, No. 73,673.

X 517 X Portland, Oregon, May 1st, 1891.

E. C. Frost has deposited in this bank, five hundred

seventeen .80 dollars, payable to Mrs. T. L. Nixon,

$517.80, or order, upon presentation of this certificate

properly endorsed.

N. C. Strong, Teller. Ladd & Tilton.

Not subject to check."

Q, It seems you wrote a letter prior to this, in

April?

A. Yes, sir.

Q. Will you turn to that letter?

A. I have not got a copy of it here. This book does

not run as far as that.

Mr. Fox^V think I have a copy of it here, but there

is no sio'nature to it.

Q. 1 will ask you if the paper I hand you is a carbon

copy of the letter you sent?

Mr. Carroll—We have the original of that letter here.

Letter referred to by Mr. Carroll handed to witness.

Q. Is that the letter you sent?

A. That is the one I sent; yes, sir.

Q. That is the one you sent the day before you sent

the registered letter?

A. Yes, sir,

Mr. Fox—I will oflfer that letter in evidence.
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Letter received in evidence and mariied *' Defendant's

Exhibit 4."

Q. Now, where is that money?

A. It is in Ladd & Tilton's bank.

Q. Still on deposit, as you left it?

A. Still on depost; yes, sir.

M7^. Fox—The witness with you, gentlemen.

Mr. Relfe—It is a little out of order, your Honor, but

I will now offer in evidence the letter of October 23d,

with the envelope, which is addressed to Thomas L.

Nixon, Esq., which we offered yesterday.

The Court— It will be admitted.

Letter referred to received in evidence, and marked

"Plaintiff's Exhibit C,"and envelope, the same.

Exhibit C, read to the jury by Mr. Relfe.

Cross-Examination by Mr. Relfe.

Q. Mr. Frost, did Mrs. Nixon auth(;rize you to de-

posit that money in the bank ?

A. No, sir.

Q. Did Mr. Nixon?

A. No, sir.

Q. You did that on your own motion, then?

A. Yes, sir.

Q. You received that money on the 31st of October,

1890?

A. Yes, sir.

Q. And signed that receipt, which is Exhibit B?

A. Yes, sir.

Q. When you received that money you knew what it

was sent for, did you not?
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A. Yes, sir.

Q. You knew it was sent to be applied as per the tele-

gram, in payment of Mr. Nixon's premium on that

policy?

A. Yes, sir.

Q. Did Mr. Nixon or Mrs. Nixon at any time con-

ceive or assent to your acting as trustee for them and

holding that money?

Mr. Fox—We object to that as irrelevant, audi mma-

terial; and the correspondence shows that he never had it

in that way.

The Court—I think the question is calculated to elicit

from the witness a legal argument, not asking him what

was said and done as a matter of fact, but whether they

consented to his actino' as a trustee or not, which is a

legal conclusion that lawyers might disagree about.

Mr. Relfe—I asked him whether they at any time or

in any way assented to that trusteeship, of his?

Mr . Fox—I object to that as incompetent and inad-

missible and tending to draw a conclusion.

The Court—I sustain the objection.

Mr. Relfe—We except.

The Court—Exception allowed.

Q. Did either of them ever write to 3^ou or tell you

that you might hold that money as trustee?

Mr. Fox—I object to that. What response did they

make to the letter in which you informed them that you

held it in trust, is, I think the question.

The Court- -\ overrule the objection.

Mr. Fox—We ask for an exception.

TJie Court—Exception allowed.
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Question read: Did either of them ever write to you

or tell you that you niii^ht hold that money as trustee?

A. They wrote to me, hut they did not tell me that

1 might hold it as trustee.

Q. Now, answer the question, Mr. Frost?

A. Well, they did not tell me that I might hold it as

trustee. You asked me " Did they write to me'?" Yes,

they did but they did not tell me I might hold it as

trustee.

Q. Did they ever, directly or indirectly, authorize 3^ou

to do anything with that money except to apply it on

that premium?

Afr. Fox—That is objected to as incompetent and im-

material.

The Coitrt—I sustain the objection.

Q. Now, you say, Mr. Frost, in answer to the coun-

sel's questions, that the money was received b}^ you on

the 31st, and then deposited on that day in the bank.

Am I correct in my recollection?

A. Yes, sir.

Q. In Ladd & Tilton's bank?

A. Yes, sir.

Q. Deposited by you?

A. Yes, sir.

Q. And to whose credit?

A. It was deposited to the credit of my account

there.

Q. To the credit of your account as general agent?

A. Yes.
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Q. Then it remained in that condition until tlie date

of tlie registered letter, did it not?

A. Yes, sir.

Q. At the time jou undertook to transmit it by reg-

istry ?

A. Yes, sir.

Q. Is that correct ?

A. Yes, sir.

Q. It remained in that condition until the date of

that registered letter ?

A. Yes, sir.

Q. An then you undertook to send it to her by a reg-

istered letter and she declined to receive it, and on the

30th of April you deposited it to her credit '?

A. Yes, sir.

Q. The 30th of April, 1891 ?

A. Yes, sir.

Q. That was the first time that money was ever put

to her credit in the Bttnk of Portland, was it not 1

A. Yes, sir.

Q. That was after Mr. Nixon's death ?

A. Yes, sir.

Q, Do you remember your testimony a moment ago,

Mr. Frost, wherein you spoke of several attempts to do

something ? I will have to ask you in that way, as I do

not remember, myself exactly. Do you remember that

expression of yours ?

A. Yes.

Q. What did you mean by that? Did you mean that

you had made several attempts, or that Mr. Nixon had

made several attempts ?
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A. That several attempts had been made. Dr. Mc-

Coy had sent

Q. (Interrupting) I want to know whether the ex-

pression that several attempts had been made referred to

3'^our own acts in trying to get him a health certificate, or

to Mr. Nixon's acts ?

A. Well, it was to neither particularly.

Q. How long have you been General Agent for The

Pacific Mutual Life ?

A. A little over four years.

Q. From now, you mean ?

A. Yes, sir; it was in June, 1888, that, I believe,

I first took the agency.

Q. What was your territory ?

A. At what time, sir ?

Q. Well, as General Agent, I mean ?

A. Well, at what time 1

Q. Well, during that period.

A. First I had the general agency for part of Ore-

gon, then it was increased to Oregon and this Puget

Sound District ; finally I had the agency for the whole of

Washington and Oregon.

Q. What was the extent of j^our jurisdiction in Sep-

tember and October, 1890 1

A. Oregon and Puget Sound.

Q. What literature did you keep—what company lit

erature did you keep in your office in the general transac-

tion of your business; or did you at that time as General

Agent.

Mr. Fox—That is objected to as immaterial and irrele-

vant.
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The Court—Do you propose to connect it and make it

relevant to something he has testified to in chief?

Mr. Relfe—I propose to show its relevancy by refer-

ence to his scope of authority as General Agent.

The Witness—May I be allowed to make a remark in

regard to the general agency ?

The Court—Not at present, no, sir. I will sustain

the objection.

Mr. Relfe—We except.

The Cotirt—An exception is allowed.

Q. You collected and receipted for the first premium

in this case, did you not %

A. Yes, sir.

Q. Did your business as General Agent include the

delivery of the policies after the contract had been agreed

upon ?

A. Yes, sir.

Q. And the giving of the premium receipts ?

A. Yes, sir.

Q. And collecting the premiums ?

A. Yes, sir.

Q. Did it inckide also adjusting death losses, or is

that another department ?

Mr. Fox—It seems to me that this is not relevant, and

that it is not proper cross-examination, and I object on

those grounds.

The Court—I will sustain the objection,

Mr. Relfe—We except.

The Court—Exception allowed.

Q. Mr. Frost, when you received the first jDremium
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from Mr. Nixon, of $517.80, were you then at Portland?

A. No, sir.

Q. Where ?

A. Here.

Q. Were you General Agent then ?

A. General Agent; yes, sir.

Q. Well, what did you do with that premium ?

Mr. Fox—I object ; it is irrelevant and immaterial.

The Court—I sustain the objection.

Mr. Relfe—We will except. I think this is compe-

tent to show his course of business.

The Court—Exception allowed.

Q. In September and October, 1890, were you in the

habit of receiving premiums on policies ?

A. Yes, sir.

Q. Within your jurisdiction ?

A. Yes, sir.

Q. What did you do with those moneys, including

those premiums '.

Mr. Fox—That is objected to as immaterial,

The Coiwt—I sustain the objection.

Mr. Relfe—We except.

The Court—Exception allowed.

Q. I will ask you the further question, whether you

deposited them in bank to 3^our account as (general

Agent.

Mr. Fox—We object on the same grounds.

The Court—I sustain the objection.

Mr. Relfe—We except.

The Court—Exception allowed.
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Q. Did you have periodical settlements with the

company, as to the business transacted for it, and the

moneys received and disbursed ?

Mr. Fox—We object to that : it is irrelevant and

immaterial.

The Court—I overrule the objection.

Mr. Fox—We ask an exception.

The Court—-Exception allowed.

A. I had.

Q. What are those periods—quarterl}" or monthly ?

A. Monthly.

Q. Then you struck your balance, and remitted the

balance in your hands to the company, did you, for those

monthly periods %

A. No, sir ; not as I understand your question.

Question read— " Then you struck your balance, and

remitted the balance in your hands of the company, did

you, for those monthly periods ?"

A. No, sir.

Q. What did you do then ?

A. I make them a statement and remit them the bal-

ance due them.

Q. That is what I ask you.

A. I beg pardon. I understand you the balance of

money that is in the bank.

Q. JNo, of course, you would not remit anything of

your own?

A. No, sir.

Q. That is what 1 meant, that you remitted them
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the balance shown to he due them a.s i^eneral aojent, re-

ceipts over disbursements?

A. Yes, sir.

Y. Did YOU dsHver this pohcy to Mr. Nixon, or was

it done through 3'our office?

A. Yes^ it was done through my office; I think I done

it personally,

Q. How?

A. To the best of ni}' recollection I did it personally.

Q. When and where?

J/r. Fox—That is objected to as irrelevant, and further

that there is no dispute about that.

T/ie Court—1 sustain the objection.

J\/r. Relfe—I would like to say tliat I asked the

question for this purpose only: it is pleaded here, while it

is a legal conclusion, 'that this is a California contract,

that may or may not cut any figure in this case; I do not

know as to that, but we are entitled to find cut where the

policy was delivered, and it was with that view that I

asked the question.

The Court— I will sustain the objection on the ground

that it is not cross-examination. It may be that you

have a right to prove that fact if you call your own wit-

nesses for the purpose.

Mr. i?e//e—That is all.

Ke-Dihect Examimation by Mr. Fox.

Q. In your reports and settlements with the company

was this premium, this mone}^. received on the 31st da}^ of

October, 1890, ever accounted for to the company in any

way?
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Mr. Relfe—We object to that as incompetent, irrele-

vant and immaterial.

The Court—I will overrule the objection.

M7\ Relfe—We except.

The Court—Exception allowed.

A. No, sir, it was not.

Q. If I understand you coi-rectly, it was held by you

from the 31st day of October, when it was paid and de-

posited in bank to the credit of your account, and staid

in that shape until the 31st of A])ril, 1891, at the time

of his death, under the correspondence which you have

had with Mr. Nixon and Mrs. Nixon, and which has

already been offered in evidence?

M?'. Relfe—We object to the fornj of the question.

The Court—Objection overruled.

A. Yes, sir.

Mr. i^oa:—That is all.

Mr. Relfe—Thtxt is all.

Examination of Mr. Frost recalled closed.

Mr, Fox—1 now offer in evidence, if your Honor

please, the application for this policy of insurance, which

was identified by Mrs. Nixon yesterday. I wish to have

it marked as an exhibit and considered as read to the

iury.

Paper referred to received in evidence and marked

" Defendant's Exhibit 5."

Mr. Fox—I have a certified copy of Exhibit 5 here,

wdiich I desire to substitute m place of the original, and

withdraw^ the original from the record.

The Court—Very well.
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3Ir. Fox—I believe that is the defendant's case, your

Honor.

Defendant rests.

T/ie Court.—We will now take a recess until 1:45 this

afternoon.

Gentlemen of the Juiy, keep in mind the admonition

I gave you when you were first allowed to separate.

Tacoma, Wash., 1:45 p. m.

September, 28, 1892.

All present proceedings continued, pursuant to adjourn-

ment.

The Court—Do you wish to offer any testimony in

rebuttal.

Mr. Relfe—We have no further testimony, your Honor.

The Court—Proceed with the aro-ument of the case

to tlie jury.

Case argued to the jury by Mr. Carroll for the plaintiff^,

and Mr. Fogg and Mr. Fox for the defendant, Mr. Relfe

closing for the plaintiff.

Before the commencement of the argument to the

jury, Mr. Fox, on behalf of the defendant, submitted :

Requests of defendant to charge jury, as follows :

1. This is an action upon a contract of life insurance,

and brought for the purpose of recovering the amount

of the insurance named in the policy. The contract is in

writing, and upon its face shows that it is in two parts,

to-wit: One part known as, and called Application for

Life Insurance, and the other part being known as, and

called a Policy of Life Insurance. There is no dispute in

this cause as to the fact of a policy of life insurance having
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been issued and granted, insuring the life of Thomas Lea

Nixon, in the sum of ten thousand dollars, nor is it dis-

puted that said Thomas Lea Nixon died on the 16th day

of April, 1891, and that his widow, the plaintiff in this

cause, is entitled to recover the amount of the insurance,

provided the contract of insurance w^as in force at the

date of his death.

(Note by the Court : "Given.")

2. The application for insurance was written and

signed in this State, and was made by said Thomas Lea

Nixon, dated August, 15th, 1889, and provided that the

policy, if one should be issued thereon, should bear date

on and run from the 1st day of September, 1889. This

application was addressed to the defendant, The Pacific

Mutual Life Insurance Company of California, a corpor-

ation organized and existing under the laws of the State

of California, and having its principal place of business in

San Francisco, in that State ; and the application pro-

vided upon its face, that if the proposition for life insur-

ance therein contained, should be accepted, and a policy

issued thereon, the contract of insurance should be held

and construed at all times and places to have been made

in the City of San Francisco, in the State of California.

The application was accepted, and the policy issued and

made in San Francisco, in the State of California, and

bore date, September, 1st, 1889, and by the terms of the

contract itself became and was a California contract, and

the rights of the parties thereunder, w^ere governed by

the terms of the contract and the laws of the State of

California.

(Note by the Court: " Kefused.")
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3. The contract further provides upon its face, that if

a policy should be issued upon the application, it should

become null and void, if the premium thereon was not

paid as provided therein, and should such policy become

null and void by reason of the non-payment of the pre-

mium, all payments previously made should be forfeited

to the company, except as in the policy otherwise pro-

vided. This provision of the contract was, and is^ ex-

pressly stated and declared in the first part thereof, to-wit:

in the application made and signed by the insured, Thomas

Lea Nixon.

(Note by the Court: " Given.")

4. It was further provided in this application for in-

surance, and became a part of the contract, that all the

declarations, agreements and warranties therein contained

should constitute a part of the contract and that the ap-

plication with its declarations, agreements and warranties

was offered as a consideration for the policy applied for,

the policy itself expressing on its face that it was made in

consideration of the representations made in the applica-

tion therefore and the agreements therein contained,

which application is made a part of the contract; and of

said sum of five hundred seventeen and .80, and the an-

nual payment of a like amount to be paid on or before 12

o'clock noon, on the 1st day of September in every year

during the continuance of the policy.

(Note by the Court: " Refused.")

5. It was further provided in and upon the face of

said policy that after the payment of the first premium,

a grace of thirty days for the payment of the premium
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should be allowed, but only in case the same is paid dur-

ing the lifetime of the insured aforesaid; also, that no

alteration or waiver of the conditions of the policy should

be valid unless made at the office of said company in San

Francisc), and signed by the President or Vice-President,

Secretar}' or Assistant Secretary.

(Note by the Court: " Given.")

6. It is admitted that the contract of insurance was

duly made and executed, containing all of the provisions

hereinbefore stated; that the first premium thereon was

paid and the policy delivered, and the only issue in this

case is as to whether or not the second premium which

fell due on the 1st day of September, 1890, was paid ac-

cording to the terras of the policy or contract.

(Note by the Court. " Refused.")

7. If you should find from the evidence that it was so

paid and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy in that be-

half on his part, then you will find for the plaintiff; but,

on the other hand, if 3''ou find from the evidence that the

premium which fell due on the 1st day of September,

1890, was not paid on or before 12 o'clock of that day, or

within the thirty days grace, to-wit: The next succeed-

ing thirty days thereafter, according to the terms of the

policy and within the lifetime of the insured, then it is

your duty to find for the defendant.

(Note by the Court: " Refused.")

8. I charge you that under the law of the contract,

to-wit: The statutes and the laws of California, the pro-

vision made in this contract for prompt payment of the
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premium when due was a warranty that the premium

should be so paid and that a failure of this provision ren-

dered the contract void under the statutes of California,

as well as under the provisions of it^ own term^ found on

its face. Tliis provision was one which the parties had a

right to make, and having made it, it became of the es-

sence of the contract and was binding upon the contract-

ing parties and upon the beneficiary under the pohcy.

The time within which the paj^ment was to be made was

also of the essence of the contract and sickness or dis-

ability would not constitute an excuse for non-payment

which operated to defeat the lapse of the polic}', or pre-

vent it becoming void for non-payment.

(Note by the Court—" Refused.")

9. If there was a failure to pay this premium within the

time fixed by the contract, it defeats the plaintiff 's right

to recover in this action; the policy lapsed and became

void by reason of that non-payment, and no promise of

an agent to accept the premium after the time when it

should have been so paid, would operate to renew the

policy; even the act of a person holding an agency of

this plaintiff" in receiving, receipting for and temporarily

retaining the amount of the premium past due, and for

the non-payment of which the policy had lapsed by its

own terms, would not operate as a waiver so as to renew

the policy or entitle the plaintiff" to recover thereon.

(Note by the Court— " Refused.")

At the close of the argument the Court charged the

Jury as follows :

T/ie Cottri—^Gentlemen of the Jury, this is an action

upon a contract of lite insurance, and brought for the
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purpose of recovering the amount of insurance named in

the poUcy. The contract is in writing, and upon its face

shows that it is in two parts, to-wit : One part known as

and called " Application for Life Insurance," the other

part being known as and called " Policy of Life Insur-

ance." There is no dispute in this cause as to the fact of

a policy of life insurance having been issued and granted,

insurino; the life of Thomas Lea Nixon in the sum of ten

thousand dollars; nor is it disputed that said Thomas Lea

Nixon died on the 16th day of April, 1891, and that his

widow, the plaintiff in this cause, is entitled to recover

the amount of insurance, provided the contract of life

insurance was in force at the date of his death. The con-

tract provides upon its face that if a policy should be

issued on the application it should become null and void

if the premium thereon was not paid as provided therein,

and should such policy become null and void by reason of

the non-payment of any premium, all pa3anents previ-

ously made should be forfeited to the company, except as

in the policy otherwise provided. This provision of the con-

tract was and is expressly stated and declared in the first

part hereof, to-wit: in the application made and signed by

the insured, Thomas Lea Nixon. It was further provided

in and upon the face of said policy, that after the pay-

ment of the first premium, a grace of thirty days for the

payment of the premium should be allowed, but only in

case the same is paid during the lifetime of the insured.

Also that no alteration or waiver of the conditions of the

policy should be valid, unless made at the office of said

company in San Francisco, and signed by the President

or Vice-President, Secretary or Assistant Secretary. It



vs. Cora E. Nixon. 131

is admitted that the contract of life insurance was duly

made and executed, containing all the provisions herein

before stated ; that the first premium thereon was paid

and the policy delivered, and the only issue in this case

is as to whether or not the second premium, which fell

due on the first day of September, 1890, was paid. That,

gentlemen of the jury, is the disputed question between

the parties to this case— whether the second premium

was paid or not. It is a question which you have to

decide, and as you decide it, one way or the other, your

verdict will be for or against the plaintiff in the case.

You are the exclusive judges of every question of fact,

and you are to determine the case, decide this question

and determine the case, according as you find the facts

to be from the evidence under the instructions of the

Court as to the law which is to be applied to the facts as

you find them.

Now, in determining this main question of fact you

are to keep in mind that the burden rests upon the plain-

tiff to prove that she did pay this second premium, and

the fact of payment cannot be found from mere inferences,

but it must appear from the testimony ; and you must

find from a fair preponderance of the evidence in her

favor, that she actually did pay the money, in order to

warrant a verdict for the plaintiff. She cannot hold this

company liable upon any promise of an agent of the

company to accept anything except actual cash, the full

amount due within the stipulated time of the contract

;

but under the issues as they are fiamed she must prove

that she actually paid the money and that the company

got it.
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Under the terms of the contract and the law of the

case the time when the money was due is a material part

of the contract which the company has a right to insist

upon; and no tender or offer of payment after the lapse

of that time would place her in the same situation that

actual payment would place her in, provided the tender

was refused or not accepted. But an actual payment of

the money, so that the full amount was received by the

company, when paid by the plaintiff in the case, is a pay-

ment of that premium; and if received and retained by

the company would be exactly equivalent to payment

within the period provided within the contract when it

should have been paid. In other words, a payment is as

much a payment made after the date when it was due

and payable, provided it was received and retained by the

company, as if it had been made before that time.

Now, Mr, Frost appears by the pleading's and the evi-

dence t<) have been acting for this company, and what-

ever he did within the scope of his authority to represent

the company will be regarded as the act of the company.

Acts of his, unauthorized and out&ide of the scope of

his autharity as an agent of the companj^ are not binding

upon the company, unless he assumes to act for the com-

pany and the company knew of his action and received

and retained the benefit of his action and failed promptly

to give notice to the plaintiff that his act was not indorsed

or approved by the company. If he received money from

the plaintiff for the company which he was not author-

ized at the time to receive, and j'et retained it and applied

it to the use of the company, with the knowledge of his

superior officers in the company, and if they failed to
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notify the plaintiff that the payment was not approved or

received by the company, and failed to return the money,

if thej'' received it, then it would be, by reason of the

failure of the company to repudiate his act promptly,

equivalent to an authorized act and may be regarded as

the ratification of the action of an agent of the company

in a matter in which he was previously unauthorized; and

the action of one assuming to be an agent and acting for

another, if ratified by the principal, becomes just as bind-

ing and has the same effect as if it had been an author-

ized act at the time.

If the plaintiff sent the amount of the second prem-

ium on this policy to Mr. Frost at Portland, to be ap-

plied as a payment of the second premium on this life in-

surance policy, Mr. Frost would have no right to receive

and retain the money for any other purpose than as a pay-

ment on the policy as the second premium, according to

uhe instructions sent with the money. If, however,

being unauthorized, he simply retained the money tem-

porarily and promptly notified the plaintiff that it had

not been applied in payment of the premium, the com-

pany would not be bound by his acts inreceiving the money.

If, however, he retained the money, after being requested

or notified by the plaintiff to return it, then his assump-

tion in the matter of actinsf as trustee or agent for the

plaintiff would be unwarranted, and in so far as he was

acting with the knowledge of the managing officers of

the company, would be binding upon them in the same

manner as where he acted for the company in any other

respect.

Under the peculiar conditions of this case it is one in
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which promptness and actual good faith was required on

both sides. It was required of Mr. Frost, if he did not

intend to apply the money he received in payment of

this premium to make the policy good that he should

give prompt notice; if he did not give prompt notice it

was incumbent upon Mr. Nixon or Mrs. Nixon to act

definitely in the matter of furnishing the additional cer-

tificates that were required, or notify him that they could

not or would not furnish them, and call for their money

to be returned, and if they did so notify Mr. Frost and

ask for the return of the money, and it was yet retained

by Mr. Frost, with the knowledge of his superior officers

in the company, then it cannot be insisted that he was

acting as a trustee or agent for the plaintiff" in holding

the money, but it will be regarded as money received and

retained by the company and bind them to make an ap-

plication of it as a payment in accordance with the orig-

inal intention and instruction of the plaintiff" in send-

ing it.

Now, it is for you to take into account the testimony,

the letters and correspondence, which have been intro-

duced, and decide what eff'ect to give to this evidence,

and determine whether the company received this money

or not, and whether it has retained it after it should have

returned it, in case the company declined to receive it as

payment; and as you decide that question you will make

up 3''our verdict for or against the plaintiff".

Gentlemen of the jury, in case you find a verdict for

the plaintiff' she will be entitled to the amount of the

policy, ten thousand dollars, with interest to be computed

at the rate of seven per cent per annum from the time
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when the company received information that Mr. Nixon

was dead,—from the time that you find the company had

notice of his death. If you find a verdict for the defend-

ant you have no question to consider as to the amount,

you simply find for the defendant.

I have prepared the form of a verdict for you. It is

not complete, and after you have decided the case you

will complete it by the adoption of one or the other of the

forms I have submitted on this separate slip of paper. It

requires to be signed by whoever you select from your

number to be foreman of the jury. If the Court is not in

session at the time you agree upon your verdict you will

have the verdict completed, signed by your foreman,

placed in an envelope and sealed up and leave it in the

possession of your foreman. You may then separate, but

come toH'ether asfain when the Court next convenes so as

to be all present when the verdict is returned into

Court. In case you do separate before returning the

verdict into Court you will not communicate to any one

or allow any one to make inquiries of you as to the result

of the case, but let your announcement ofyour verdict be

first made in Court when the verdict is read.

You may retire with the bailiff, gentlemen.

The jury having retired, thereupon.

M;^. Relfe—If the Court please, we desire to save an

exception to that portion of the charge which declares

that the burden of proof of payment is on the plaintiff.

The Court—Exception allowed.
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ss.

State of Washington,

County of Pierce.

I, Charles E. Eaton, stenographer, do hereby certify

tliat I attended at the trial of the above entitled action,

as stenographer, having been duly sworn in as such, and

reported in shorthand the testimony and proceedings

during said trial ; that the foregoing, consisting of sixty-

three {(13) typewritten pages, is a full, true and correct

transcript of my notes taken on said trial; that said tran-

script embraces and contains a full and complete report

of the testimony produced and proceedings had on said

trial, together with the objections of counsel, the rulings

of the Court thereon, and exceptions taken and allowed

thereto, and the charge of the Court to the jury.

In witness whereof, I have hereunto set my hand at

the City of Tacoma, in the County and State aforesaid,

this 3rd day of October, a. d. 1892.

C. B. Eaton.

And, afterwards, to-wit : On the 13th day of Decem-

ber, 1892, there was duly filed in said Court, in said cause,

the copy of the Exhibit No. 3, of the Defendant, sub-

stituted for the original, in the words and figures as fol-

lows, to-wit

:

Tacoma, Oct. 6, 1892.

Rec'd of C. B. Eaton the certificate of deposit intro-

duced in evidence, in case of Cora E. Nixon vs. Pacific

Mutual Life Ins. Co., in the Circuit Court of the U. S.

Said certificate being dated. May 1, 1891, for $517.80,

to E. C. Frost, and issued by Ladd &Tilton of Portland.

DOOLITTLE & FOGG.
Same being Defendant's Exhibit 3.
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Certificate of Deposit.

Ladd & Tilton, Bankers, No. 73,673.

X 517 X. Portland, Oregon, May 1, 1891.

E. C. Frost has deposited in this Bank, five hundred

seventeen .80 dollars, payable to Mrs. T. L. Nixon,

$517.80, of order, upon presentation of this certificate,

properly endorsed.

N. C. Strong, Teller. Ladd & Tilton.

Not subject to check.

I hereby certify, that the above is an exact copy of

Defendant's Exhibit 3, offered and received in evidence

in case of Nixon vs. Pacific Mutual Life Insurance

Company.
C. B. Eaton,

Stenographer.

And, afterwards, to-wit : On the 28th day of Decem-

ber, 1892, there was duly filed in said Court, in said cause.

The Assiofnment of Errors of the Defendant, in the

words and figures as follows, to-wit

:

In the United States Circuit Court of Appeals, for the

Ninth District.

Cora E. Nixon,

Plaintiffs

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

As$!ii^niiiciit of Errors.

Comes now, the defendant in the above entitled action,
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by its attorneys, and says : that in the record and pro-

ceedings in the above entitled action, there is manifest

error, in this :

I.

The Court erred in admittini^ evidence the policy of

insurance in this case, for the reason, that the contract

of insurance herein sued on, was in two parts, neither of

which disclosed the entire contract, but both parts are

necessary, and required to show the entire contract.

II.

The Court erred in not sustaining defendant's motion

for a non-suit made at the close of the plaintiff's evidence,

for the reason that there was no evidence then in the

record upon Avhich the jury could find a verdict for

plaintiff.

III.

The Court erred in sustaining objections to the ques-

tions propounded to the witness for the defendant,

William M. Fleming; as to a conversation between him

and Thomas Lea Nixon.

IV.

The Court erred in refusing to permit the defendant to

prove by said witness that within thirty days after the

premium fell due, within the days of grace allowed, the

witness, then an agent of the company, called on Mr.

Nixon and had a conference with him in his office, in

which Mr. Nixon stated that he did not intend to pay

the premium, but proposed to let the policy lapse.
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V.

The Court erred in permitting plaintiff 's counsel to

introduce in evidence the alleo-ed letter of date Octo-

ber23, 1890, purported to have been written by EdAvard

C. Frost to Thomas Lea Nixon, for the reason that the

same was in no wise identified, and, on the contrary, was

in all respects expressly repudiated by the said Edward

C. Frost, the person who purported to have written the

same.

VI.

The Court erred in permitting plaintift''s counsel to

make statements in his closing argument to the jury, not

warranted by the evidence and calculated to prejudice

and inflame the minds of the juiy against the defendant,

and to appeal to the sympathy of the jury on behalf of

the plaintiff, which remarks were calculated to and did

prevent defendant from having a fair trial.

VII.

The Court erred in refusing to give to the jury the

following instructions as prayed by defendant:

" The application for insurance was written and signed

in this State and was made by said Thomas Lea Nixon,

dated August 15, 1889, and provided that the policy, if

one should be issued thereon, should bear date on and

run from the 1st day of September, 1889. This applica-

tion was addressed to the defendant, The Pacific Mutual

Life Insurance Campany of California, a corporation

organized and existing under the laws of the State of

California, and having its principal place of business in
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San Francisco, in that State; and the appUcation pro-

vided upon its face that if the propositions for Hfe insur-

ance therein contained should be accepted and a policy

issued thereon, the contract of insurance should be held

and construed at all times and places to have been made

in the City of San Francisco, in the State of Cahfornia.

The application was accepted and the poHcy issued and

made in San Francisco, in the State of Cahfornia, and

bore date September 1st, 1889, and by the terms of the

contract itself became and was a California contract, and

the rights of the parties thereunder were governed by the

terms of the contract and the lav/s of the State of Cali-

fjjornia.

VIII.

The Court erred in refusing to give to the jury the fol-

lowing instruction, as prayed by defendant:

" It was further provided in this application for insur-

ance, and became a part of the contract, that all the'

declarations, agreements and warranties therein contained

shall constitute a part of the contract, and that the appli-

cation with its declarations, agreements and warranties

was offered as a consideration for the policy applied for,

the policy itself expressing on its face that it was made in

consideration of the representations made in the applica-

tion therefor, and the agreements therein contained,

which application is made a part of the contract; and of

said sum of five hundred seventeen and 80-100 and the

annual payment of a like amount to be paid on or before

12 o'clock noon, on the 1st day of September in every

year during the continuance of the policy."
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IX.

The Court erred in refusing to give to the Jur}' the

following instruction, as prayed by defendant :

—

"It is admitted that the contract of insurance was

duly made and executed, containing all of the provisions

hereinbefore stated; that the first premium thereon was

paid and the policy delivered, and the only issue in this

case is as to whether or not the second premium, which fell

due on the first day of September, 1890, was paid accord-

ing to the terms of the policy or contract."

The Court erred in refusing to give to the Jury the

following instruction, as praj^ed by defendant :

—

" If you should find from the evidence that it was so

paid, and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy on that be-

half on his part, then you will find for the plaintiff; but

on the other hand, if you find from the evidence that the

premium which fell due on the 1st day of September,

1890, was not paid on or before 12 o'clock of that day, or

within the thirty days grace, to-wit : the next succeeding

thirty days thereafter, according to the terms of the

policy and within the lifetime of the insured, then it is

your duty to find for the defendant."

XI.

The Court erred in refusing to give to the Jury the

following instructions as prayed by the defendant :

—

" I charge you that under the law of the contract, to-

wit: the Statutes and the Laws of California, the provision
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made in this contract for prompt payment of the premium

when due was a warranty tliat the premium should be so

paid, and that a failure of this provision rendered the

contract void under the Statutes of California, as well as

under the provisions of its own terms found on its face.

This provision was one whicli the parties had a right to

make, and having made ifc, it became of the essence of

the contriict, and was binding upon the contracting par-

ties and upon the beneficiary under the policy. The time

within which the payment was to be made was also of

the essence of the contract, and sickness or disability

would not constitute an excuse for non-payment which

operated to defeat the lapse of the policy, or prevent it

becoming void for non-payment."

XII.

The Court erred in refusing to give to the Jury the

following instruction, as prayed by defendant :

—

" If there was a failure to pay this premium within

the time fixed by the contract it defeats the plaintiff's

right to recover in this action; the policy lapsed and

became void by reason of that non-payment, and no

promise of an agent to accept the premium after the time

when it should have been so paid, would operate to re-

new the policy, even the act of a person holding an ageny

of this plaintiff in receiving, receipting for and tempora-

rily retaining the amount of the premium, past due and

for the non-payment of which the policy had lapsed by

its own terms, would not operate as a waiver so as to

renew the policy or entitle the plaintiff to recover

thereon."
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XIII.

The Court erred in charging and instructing the Jury

as follows, to-wit

:

"And the only issue in this case is, as to whether or

not the second premium, which fell due on the first day

of September, 1890, was paid."

And the Court further charged and instructed the

Jury: "She cannot hold this company liable on any

promise of an agent of the company to accept anything

except actual cash in full pa^anent due within the time

stipulated in the contract, but under the issues as they

are formed she must prove that she actually paid the

money and that the company got it."

And the Court further charged and instructed the jury

that " under the terms of the contract and the law of the

case, the time when the money was due is a material part

of tlie contract which the company had a right to insist

upon and no tender of payment or offer of payment after

the lapse of the time would place her in the same situa-

tion that actual payment would place her in, provided the

tender was refused or not accepted."

And thereupon the Court further instructed and

charged the jury as follows :

—
" but an actual payment of

the money so that the full amount was received by the

company when paid by the plaintiff in this case is a pay-

ment of that premium; and if received and retained by

the company would be exactly equivalent to payment

within the period providetl in the contract when it should

have been paid. In other words, a payment is as much

a payment made after the date when it was due and pay-
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able, provided it was received and retained by the com-

pany, as if it had been made before that time."

To which charge of the Court to the jury the defend-

ant then and there duly excepted, and exception allowed

by the Court.

XIV.

The Court erred in charging and instructing the jury

as follows, to-wit: " Now, Mr. Frost, appears by the

pleadings and the evidence to have been acting for this

company, and whatever he did within the scope of hid

authority to represent the company will be regarded as

the act of the company. Acts of his, unauthorized and

outside of the scope of his authority as an agent of the

company, are not binding upon the company, unless he

assumed to act for the company and the company knew

of his action and received and retained the benefit of his

action, and failed promptly to give notice to the plaintiff

that his act was not indorsed or approved by the com-

pany."

To which ruling the defendant then and there duly

excepted, and exception allowed by the Court.

XV.

The Court erred in charging and instructing the jury

as follows : "If he received money from the plaintiff for

the company which he was not authorized at the time to

receive, and yet retained it and applied it to the use of

the company, with the knowledge of his superior officers

in the company, and if they failed to notify the plaintiff

that the payment was not approved or received by the

company, and failed to return the money, if they received
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it, then it would be by reason of the faihire of the com-

pany to repudiate his act prompt!}'-, equivalent to an au-

thorized act and be regarded as the ratification of the

action of the agent of the company in a matter in which

he was previously unauthorized."

To which charge of the Court to the said jury, the

defendant then and there excepted and exception allowed

by the Court.

XVI

The Court erred in charging and instructing the jury

as follows, to-wit :
" If the plaintiff sent the amount of

the second premium on this policy to Mr. Frost at Port-

land, to be applied as a payment of the second premium

on this life insurance policy, Mr. Frost would have no

right to receive and retain the money for any other pur-

pose than as a payment on the policy as the second prem-

ium, according to the instructions sent with the money.

If however, being unauthorized, he simply retained the

money temporarily and promptly notified the plaintiff

that it had not been applied in payment of the premium

the company would not be bound by his act in receiving

the money. If, however, he retained the money, after

being requested, or notified by the plaintiff to return it,

then his assumption in the matter of acting as trustee or

agent of the plaintiff would be unwarranted, and, as far

as he was actino; with the knowledijfe of the manaa-inof

officers of the company, would be binding upon them in

the same manner as where he acted for the company in

any other respect."

To which instruction and charge of the Court to the
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jury, the defendant then and there duly excepted and

eKception allowed by the Court.

XVII.

The Court erred in charging and instructing the jury,

as follows :

" Under the particular condition of this case, it is one

in which promptness and actual good faith was required on

both sides. It was required of Mr. Frost, if he did not

intend to apply the money he received in payment of this

premium to make the policy good, that he should give

prompt notice. If he did give prompt notice, i.b was

incumbent upon Mr. Nixon, or Mrs. Nixon, to act defi-

nitely in the matter of furnishing the additional certifi-

cates that were required, or notify him that they could

not or would furnish them, and call for their money to be

returned, and if they did not notify Mr. Frost, and ask

for the return of the money, and it was yet retained by

Mr. Frost, with the knowledge of his superior officers

in the company, then it cannot be insisted that he was

acting as Trustee or Agent of the plaintiff in holding

the money, but it will be regarded as money received and

retained by the company, and bind them to make an

application of it as a payment in accordance with the

original intention and instruction of the plaintiif in send-

ing it."

To which instruction and charge of the Court, the

defendant then and there duly excepted, and exception

allowed by the Court.
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XVIII.

The Court erred in charging and instructing the jury

as follows, to-wit

:

" Now, it is for you to take into account the testimony,

the letters and correspondence that has been introduced,

and decide what effect to give to this evidence, to determ-

ine whether the company received this money or not, and

whether it has retained it after it should have returned it,

in case the company decided to receive it as payment

;

and as you decide that question, you will make up your

verdict for or against the plaintiff.''

To which instruction and charge of the Court to the

jury, the defendant then and there duly excepted, and

exception allowed by the Court.

XIX.

The Court erred in overruling defendant's motion for a

new trial herein.

XX.

The Court erred in rendering judgment herein, in favor

of the plaintiff and against the defendant.

Wherefore, the defendant. The Pacific Life Insurance

Company of California, prays the Honorable United

States Circuit Court of Appeals, for the Ninth Circuit,

that the judgment of the said Circuit Court of the

United States, District of Washington, Western Division

may be reversed and held for naught, and that the said

defendant may be restored to all things that it has lost

by reason thereof.

DOOLITTLE & FOGG,

Attorneys for Defendant.
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And afterwards, to-wit: On the 28th day of December,

1892, there was duly filed in said Court in said cause,

The Petition of said Defendant for a Writ of Error, in

the words and figures as follows, to-wit :

—

In the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

To the Honorable C. H. Hanford, District Jud^jfe of the

United States District Court for the District of

Washingrton, sittinof' as Circuit Judo^e of the Circuit

Court of the United States, Ninth Judicial Circuit,

District of Washington, Western Division.

Now comes The Pacific Mutual Life Insurance Com-

pany of California, defendant in the above entitled cause,

and represents and alleges, that on the 28th day of De-

cember, 1892, the Circuit Court of the United States,

Ninth Judicial Circuit, District of Washington, Western

Division, made and entered a judgment in the above

entitled cause in favor of the plain tifl' Cora E. Nixon,

against this defendant, The Pacific Mutual Life Insur-

ance Company of California, for the recovery of the sum

of ten thousand dollars and interest and the costs of said

action.

And your petioner further represents and alleges, that

there is manifest error in the record and proceedings of
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the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washi no-ton, Western Division, in

the following particulars, to-wit

:

I.

The Court erred in admitting evidence the policies of

insurance in this case, for the reason that the contract of

insurance herein sued en was in two parts, neither of

which disclosed the entire contract, but both parties are

required to show the entire contract.

II.

The Court erred in not sustaining defendant's motion

for a non-suit made at the close of the plaintiff's evidence,

for the reason that there was no evidence then in the

record upon which the jury could find a verdict for plain-

tiff.

III.

The Court erred in sustaining objections to the ques-

tions propounded to the witness for the defendant, Will-

iam M. Fleming, as to a conversation between him and

Thomas Lea Nixon.

IV.

The Court erred in refusing to permit the defendant to

prove by said witness, that within thirty days after the

premium fell due, within the days of grace allowed, the

witness, then an agent of the company, called on ]\Ir.

Nixon and had a conference with him at his office, in

which Mr. Nixon stated that he did not intend to p.iy

the premium, but proposed to let the policy lapse.
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V.

The Court erred in permitting plaintiff's counsel to

introduce in evidence the alleged letter of date October

23, 1890, purported to have been written by Edward C.

Frost to Thomas Lea Nixon, for the reason that the same

was in no wise identified, and on the contrary was in all

respects expressly repudiated by the said Edward C.

Frost, the person who purported to have written the

same.

VI.

The Court erred in permitting plaintiff's counsel to

make statements in his closing argument to the Jury, not

warranted by the evidence and calculated to prejudice

and inflame the minds of the jury against the defendant,

and to appeal to the sympathy of the jury on behalf of

the plaintiff, which remarks were calculated to and did

prevent defendant from having a fair trial.

VII.

The Court erred in refusing to give to the Jury the

following instructions as prayed for by defendant

:

" The application for insurance was written and signed

in this State, and was made by Thomas Lea Nixon,

dated August 15, 1889, and provided that the policy, if

one should be issued thereon, should bear date on and run

from the first day of September, 1889. This application

was addressed to the defendant. The Pacific Mutual Life

Insurance Company of California, a corporation organized

and existintr under the laws of the State of California,

and having its principal place of business in San Fran-
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CISCO, in that State ; and the application provided upon

its face that if the proposition for Life Insurance therein

contained should be accepted and a policy issued thereon,

the contract of insurance should be held and construed at

all times and places to have been made in the City of

San Francisco, in the State of California. The applica-

tion was accepted and the policy issued and made in

San Francisco, in the State of California, and bore date

September 1st, 1889, and by the terms of the contract

itself, became and was a California contract, and the

rights of the parties thereunder were governed by the

terms of the contract and the laws of the State of Cali-

fornia."

VIII.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

" It was further provided in this application for insur-

ance, and became a part of the contract, that all the

declarations, agreements aiid warranties therein contained

should constitute a part of the contract, and that the

application with its declarations, agreements and war-

ranties was offered as a consideration for the policy

applied for, the policy itself expressing on its face that it

was made in consideration of the representations made in

the application therefor and the agreements therein con-

tained, which application is made a part of the contract;

and of said sum of five hundred seventeen and 80-100,

and the annual payment of a like amount to be paid on

or before 12 o'clock, noon, on the 1st day of September

in every year during the continuance of the policy."
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IX.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

" It is admitted that the contract of insurance was

duly made and executed, containing all the provisions

hereinbefore stated; that the first premium thereon was

paid and the policy delivered, and the only issue in this

case is, whether or not the second premium which fell

due on the first day of September, 1890, was paid ac-

cording to the terms of the policy or contract."

X.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

** If you should find from the evidence that it was so

paid, and that the insured, Thomas Lea Nixon, complied

with the terms and conditions of the policy in that behalf

on his part, then you will find for the plaintiff; but, on

the other hand, if you find from the evidence that the

premium which fell due on the first day of September,

1890, was not paid on or before 12 o'clock of that day, or

within the thirty days grace, to wit: the next succeeding

thirty days thereafter, according to the terms of the

policy and within the lifetime of the insured, then it is

your duty to find for the defendant."

XI.

The Court erred in refusing to give to the jury the fol-

lowing instruction, as prayed by defendant:

" I charge you, that under the law of the contract,

to wit: the Statutes of the Laws of California, the pro-
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visions made in this contract for prompt payment of the

premium when due was a warranty that the premium

should be paid; and that a failure of this provision ren-

dered the contract void under the Statutes of California,

as well as under the provisions of its own terms found on

its face. This provision was one which the parties had a

right to make, and having made it, it became of thr

essence of the contract, and was binding upon the con-

tracting parties and upon the beneficiary under the policy.

The time within which the payment was to be made was

also of the essence of the contract, and sickness and dis-

ability would not constitute an excuse for non-paj^ment

which operated to defeat the lapse of the policy, or pre-

vent it becoming void for non-payment."

XII.

The Court erred in refusing to give to the jury the

following instruction, as prayed by the defendant:

" If there was a failure to pay the premium within the

time fixed by the contract it defeats the plaintiff's ri<>-ht

to recover in this action; the policy lapsed and became

void by reason of that non-payment, and no promise of an

agent to accept the premium after the time when it should

have been so paid would operate to renew the policy,

even the act of a person holding an agency of this plain-

tiff in receiving, receipting for and temporarily retaining

the amount of the premium, past due, and for the non-

payment of which the policy had lapsed by its own terms,

would not operate as a w^aiver so as to renew the policy

or entitle the plaintiff to recover thereon."
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XIII.

The Court erred in charging and instruction the jury

as follows, to-wit :

" And the only issue in this case is, as to whether or

not the second premium, which fell due on the first day

of September, 1890, was paid."

And the Court further charged and instructed the jury:

" She cannot hold this company liable, on any promise

of an agent of the company, to accept anything except

actual cash in full payment due, within the time stipulated

in the contract, but under the issues as they are formed

she must prove that she actually paid the money, and

that the company got it."

And the Court farther charged and instructed the jury

that " under the terms of the contract and the law of the

case, the time when the money was due is a material part

of the contract, which the company had a right to insist

upon, and no tender of payment or offer of payment after

the lapse of the time, would place her in the same situ-

ation that actual payment would place her in, provided

the tender was refused or not accepted."

And, thereupon, the Court further instructed and

charged the jury as follows: " but an actual payment of the

money, so that the full amount was received by

the company when paid by the plaintiff in this

cause, is a payment of that premium ; and if received

and retained by the company, would be exactly equiva-

lent to payment within the period provided in the

contract when it should have been paid. On other words,

a payment is as much a payment made after the date
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when it was due and payable, provided it was received

and retained by the company, as if it had been made

before that time."

To which charge of the Court to the jury, the defend-

ant then and there duly excepted, and exception allowed

by the Court.

XIV.

The Court erred in charging and instructing the jury

as follows, to-wit :

" Now, Mr. Frost appears by the pleadings and the

evidence to have been acting for this company, and what-

ever he did within the scope of his autliority to represent

the company, will be regarded as the act of the company.

Acts of his unauthorized and outside of the scope of his

authority as an agent of the company, are not binding

upon the company, unless he assumed to act for the com-

pany and the company knew of his actions and received

and retained the benefit of his action, and failed promptly

to give notice to the plaintiff that his act was not indorsed

or approved of by the company."

To which ruling, the defendant then and there duly

excepted, and exception allowed by the Court.

XV.

The Court erred in charging and instructing the jury

as follows, to-wit

:

'*If he received money from the plaintiff for the company

which he was not authorized at the time to receive, and

yet retained it and applied it to the use of tlie company,

with the knowledge of liis superior officers in the com-

pany, and if they failed to notify the plaintifl' that the
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payment was not approved or received by the company,

and failed to return the money, if they received it, then

it would be by reason of the failure of the company to

repudiate his act promptly, equivalent to an authorized

act, and be reo-arded as the ratification of the action of

the agent of the company in a matter in which he was

previously unauthorized."

To which charge of the Court to the said jury, the de-

fendant then and there duly excepted, and exception

allowed by the Court.

XVI.

The Court erred in charging and instructing the jury

as follows : to-wit

:

" If the plaintiff sent the amount of the second prem-

ium on this policy to Mr. Frost at Portland, to be ap-

plied as a payment of the second premium on this life in-

surance polic\% Mr. Frost would have no right to receive

and retain the money for any other purpose that as a pay-

ment on the policy as the second premium, according to

the instructions sent with the money. If, however, being

unauthorized, he simply retained the money temporarily

and prompth'' notified the plaintiff that it had not been

applied in payment of the premium the company would

not be bound by his act in receiving the money. If,

however, he retained the money, after being requested, or

notified by the plaintiff to return it, then his assumption

in the matter of acting as trustee or agent of the plain-

tiff would be unwarranted, and as far as he was acting

with the knowledge of the managing officers of the com-

pany, would be binding upon them in the same manner

as where he acted for the company in any other respect."
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To which instruction and charge of the Court to the

jury the defendant then and there duly excepted and ex-

ception allowed by the Court.

XVII.

The Court erred in charging and instructing the jury

as follows, to-wit :
" Under the peculiar condition of

this case, it is one in which promptness and actual good

faith was required on both sides ; it was required of I'Lr.

Frost, if he did not intend to apply the money he received

in payment of this premium to make the policy good,

that he should give prompt notice. If he did give

prompt notice it was incumbent upon Mr. Nixon or Mrs.

Nixon, to act definitely in the matter of furnishing the

additional certificates that were required or notify him

that they could not or would not furnish them, and call

for their money to be returned, and if they did not notify

Mr. Frost and ask for the return of the money, and it

was yet retained by Mr. Frost, with the knowledge of

his superior officers in the company, then it cannot be in-

sisted that he was acting as trustee or agent of the

plaintiff and holding the money, but it will be regarded

as money received and retained by the company and bind

them to make an application of it as a payment in accord-

ance with the original intention and instruction on the

plaintiff in sending it."

To which instruction and charge of the Court the de-

fendant then and there duly excepted, and exception

allowed by the Court.
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XVIII.

The Court erred in charj^ing and instructing the jury

as follows, to-wit :

" Now it is for you to take into account the testimony,

the letters and correspondence, that has been introduced,

and decide what effect to give to this evidence to deter-

mine whether the company received this money or not,

and whether it has retained it after it should have re-

turned it, in case the company decided to receive it as

payment ; and as you decide that question you will make

up j^'our verdict for or against the plaintiff."

To which instruction and charge of the Court to the

jury the defendant then and there duly excepted, and ex-

ception allowed by the Court.

XIX.

The Court erred in overruling defendant's motion for

a new trial herein.

XX.

The Court erred in rendering judgment herein, in favor

of the plaintiff and against defendant.

All of which errors will more fully appear by the

Assignment of Errors in the United States Circuit Court

of A ppeals, for the Ninth Circuit, which is filed herewith.

Wherefore, your petitioner prays, that a Writ of Error

may be allowed to the Circuit Court of the United States,

Ninth Judicial Circuit, District of Washington, West-

ern Division, whereby the said final judgment may

be removed to the United States Circuit Court

of Appeals, for the Ninth Circuit to be there
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reviewed and corrected, and that a citation may he

issued to the plaintiff, Cora E Nixon, citing and

admonishing her to be and appear before the United

States Circuit Court of Appeals, to be holden at the City

of San Francisco, in the State of California, within the

time required by law and the rules of the said Court,

there to show cause, if any there be, why the said judg-

ment of the Circuit Court of the United States, Ninth

Judicial Circuit, District of Washington, Western Divis-

ion, should not be corrected, and that the amount of the

bond may be fixed, which will be necessary for your

petitioner to give, in order that execution may be stayed

on said judgment, and that said Writ of Error may be pre-

sented, and that such other proceedings may be allowed

as will enable your petitioner to the review of the judg-

ment rendered in the Circuit Court of the Uuited States,

Ninth Judicial Circuit, District of Washington, Western

Division, by the said United States Circuit Court of

Appeals, for the Ninth Circuit, and that said alleged

errors may be therein corrected.

THE PACIFIC MUTUAL LIFE INSURANCE
COMPANY Ob" CALIFORNIA,

Petitioner.

By DOOLITTLE & FOGG,
Its Attorneys.

And, afterwards to-wit : On the 28th day of Decem-

ber, 1892, there was duly filed in said Court in said cause,

notice of the plaintiff withdrawing and revoking the stipu-

lation entered into September, 28th, 1892, in the words

and fiQfures as follows, to-wit

:
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In the Circuit Court of the United States, District of

Washi7igtoiif Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutdal Life Insurance

Company of 'California, (a corpor-

ation),

Defendant.

To Messrs. Doolittle & Fogg and C. N. Fox, Attor-

neys for the above named defendant.

You are hereby notified and advised that the consent

and permission involved in the stipulation heretofore

signed and filed in the above entitled cause, on the 28th

day of September, 1892, to extend the time for making

or taking exceptions to the charge of the Court or in any

other act ruling or decision of the Court, at the trial of

said cause, is hereby revoked and withdrawn^ as is also

the waiver of the terms of Rule 23 of this Court, touch-

inof the time when exceptions shall be made, and that we

shall object to the saving of any and all exceptions, and

their incorporation in the Bill of Exceptions that were

not actually made at the trial, and before verdict.

RELFE & BRINKER and

PALMER & CARROLL,
Attorneys for Plaintiff.

And afterwards, to-wit : on the 28th day of December

1892, there was duly filed in said Court, in said cause, A
Motion to Vacate and Set Aside the Order made October

3d, 1892, in the words and figures as follows, to-wit

:
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/« ^/le Circuit Court of the United States, District of

Washington, Western Division,

CraA E. Nixon

vs.

The Pacific Mutual Life Insurance

Company of California,

(a corporation,)

Comes now the above named plaintiff by her attorne3''S,

and moved the Court to amend and vacate so much of its

order made and entered in said cause on the 3d day of

October, 1892, as autiiorizes an extension of time for ex-

cepting to the charge of the Court to the jury, or any

other exceptions which were not actually made at the

trial and before verdict as shown by the record, the min-

utes of the Judge, the stenographer's notes, and papers

then filed, for the reasons following :

First—That so much of the stipulation on which said

order was made as gave consent to taking exceptions

after verdict, and waived that portion of Rule 23 of this

Court, was a mistake and was not so understood by the

counsel for plaintiff who signed the stipulation, nor by

defendant's attorneys.

Second—That said stipulation was signed by one of

the attorneys for plaintiff hastily and without consulting

with his associate counsel, and with their knowledge or

consent, and that no more was intended by him than to

extend the time for presenting, settling, and signing the

bill of exceptions covering exceptions already made at
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the trial and before verdict, as provided by the last sen-

tence of Rule 23.

Third- -That said stipulation was made and signed the

next day after verdict, and therefore amounts merely to

a consent, which stipulation and consent, so far as it

authorized the making and taking or saving any excep-

tions after verdict has been withdrawn and revoked of

which defendant's counsel have been duly notified.

RELFE & BRINKER,
PALMER & CARROLL,

Att'ys for Plaintiff.

Service and copy of above motion this day (December

28, 1892) admitted.

DOOLITTLE & FOGG,
Att'ys for Deft.

And, afterwards, to wit: on Wednesday the 28th day

of December, 1892, the same being the 32d judicial day

of the reguhir July Term of said Court; present, the

Honorable Cornelius H. Hanford, United States Dis-

trict Judge, presiding, the following proceedings were

had in said cause, to-wit:

In the Circuit Court of the United States, for the District

of Washington, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California

(a corporation),

Defenda7it.
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Jiidg^iiiciit.

Now, on this 28tli day of December, 1892, come the

parties to the above-entitled cause by their respective

attorneys, and the motion of the plaintiff to have judg-

ment rendered in her favor and against said defendant

in conformity to the verdict of the jury heretofore ren-

dered in this cause on the 28th day of September, 1892,

as appears by the record herein, is submiited to the

Court; and defendant's motion for a new trial herein

having been this day denied, and it appearing to the sat-

isfaction of the Court that the verdict as rendered by

the jury as aforesaid was for the sum of $10,997.40, the

same being for the amount of the policy sued on, to wit:

interest $10,000.00 and interest, at the rate of seven per

centum per annum to the said 28th day of September

1892; and it further appearmg that three months have

elapsed since the rendition of said verdict, and that the

plaintiff is entitled to have interest at the rate aforesaid

for said period, amounting to the sum of $175.00 added

to the amount of said verdict and incorporated in the

judgment, making an aggregate sum of $11,172.40.

It is therefore considered and adjudged by the Court

That the said plaintiff, Cora E. Nixon, do now have

and recover of and from the said defendant. The Pacific

Mutual Life Insurance Company of Califo.inia, the said

sum of eleven thousand one hundred and seventy-two

dollars and forty-cents, together with her costs and dis-

bursements by her in this action expended, to be taxed

by the Clerk, and that execution issue to enforce this
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judgment; to all which defendant except and exceptions

allowed.

C. H. HANFORD,
Judge.

December 28th, 1892.

And, after\va>^ds, to-wit, on the 30th day of December,

1892, there was duly filed in said Court in said cause,

The Bond of the Defendant on Appeal, in the words and

figures, as follows, to-wit:

In the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washinjton, Western Division.

Cora E. Nixon,

Plaintiff,

vs.

The Pacific Mutual Life Insurance

Company of California,

Defendant.

Bond.

Know all men by these presents, that The Pacific Mu-

tual Life Insurance Company of California, by one of its

attorneys, Charles S. Fog^-, and T. B. Wallace and P. C.

KaufFman of Pierce County, State of Washington, are

held and firmly bound unto Cora E Nixon, of Pierce

County, State of Washington, in the sum of twenty-

three thousand dollars, to be paid to the said Cora E.

Nixon, her heirs, executors, or administrators for the

payment of which well and truly to be mad*^, we bind

ourselves, our and each of our heirs, executors and ad-

ministrators, firmly by these presents.
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Sealed with our seals and dated, this 29th day of De-

cember A. D. 1892.

Whereas, the above-named, the Pacific Mutual Life

Insurance Company of California, by one of its attorneys,

Charles S. Fogty, hath sued out a writ of error in the

United States Circuit Court of Appeals for the Ninth

Circuit to reverse the judgment rendered in the above-

entitled action by the Circuit Court of the United States,

Ninth Judicial Circuit, District of Washington, Western

Division, and desires a stay of proceedings on said judg-

ment.

Now, therefore, the condition of this obligation is such

that if the above bounden, The Pacific Mutual Life In-

surance Company of California, shall prosecute its said

writ of error to eftect and answer all costs and damages

if it shall fail to make good its plea, then this obligation

to be void, otherwise to remain in full force and virtue,

THE PACIFIC MUTUAL LIFE INSURANCE
COMPANY OF CALIFORNIA,

(Seal) By CHARLES S. FOGG,
One of its Attorneys.

(Seal) T. B. WALLACE,

(Seal) P. C. KAUFFMAN.

State of Washington, 1
^ss.

County of Pierce, i

T. B. Wallace and P. C. Kauffman being first duly

sworn, each for himself says, that he is over the age of

twenty-one years, a citizen of the United States of

America and a freeholder of Pierce County, Washing-
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ton. That he is not an attorney-at-law nor an officer of

this Court; that he is worth the amount specified in the

foregoing bond, over and above all just debts and liabili-

ties and exclusive of property exempt from execution.

T. B. WALLACE,
P. C. KAUFFMAN.

Subscribed and sworn to before me this 29th day of

December, a. d. 1892.

(Seal) F. S. Denman,

Notary Public in and for the State of Washington,

Residing at Tacoma, in said State.

Approved by me this 30th day of December, 1892.

C. H. HANFORD,
U. S. District Judge, Presiding in said Circuit Court.

United States of America, ss. - -

The President of the United States of America,

To the Judges of the Circuit Court of the United States,

for the District of Washington, Greeting:

Because in the record and proceeding, and also in the

rendition of the judgment of a plea which is in the saicj

Circuit Court, before you between Cora E. Nixon, Plain-

tiff, and The Pacific Mutual Life Insurance Company of

California, Defendant, a manifest error hath happened, to

the great damage of the said defendant, as by his com-

plaint appears, and it being fit that the error, if any there

hath been, should be duly corrected, and fall and speedy

justice done to the parties aforesaid in this behalf, you

are hereby commanded, if judgment be therein given,

that then, under your seal, distinctly and openly, you
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send the record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this writ,

so that you have the same at San Francisco, in the State

of California, within thirty days from the date of this

writ to be there and then held, that the record and pro-

ceedings aforesaid be inspected, the said Circuit Court of

Appeals, may cause further to be done therein to correct

that error what of right and according to the law and

custom of the United States should be done.

Witness,

(Seal.) The Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 28th day of December, in the year of our Lord one

thousand eight hundred and ninety-two, and of the Inde-

pendence of the United States, the one hundred and

seventeenth.

. The above Writ of Error is hereby allowed.

C. H. HANFORD,
District Judge presiding in said Circuit Court.

A. Reeves Ayres,

Clerk U. S. Circuit Court, Dist. Wash'n.

United States Marshal's Office,
)

Y ss.

District of Washington.
j

I, Thos. R. Brown, U. S. Marshal for the District of

Washington, do hereby certify that 1 served the within

Writ of Error on the within named Cora E. Nixon, at the

County of Pierce, in the State of Washington, on the third

day of January, a. d. 1893, by then and there delivering to
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the said Cora E. Nixon, personally, a true and correct

copy of the within Writ of Error, and that at the same

time and place, I served the within Writ of Error on

Leroy A. Palmer, one of the attorneys for the within

named Cora E. Nixon, by then and there delivering to

the said Leroy A. Pahiier, personally, a true and correct

copy of said Writ of Error.

Thos. R. Brown,

U. S. Marshal.

By D. G. Lovell, Deputy.

Marshal's Fee, $8.24.

United States of America, ss.

To Cora E. Nixon, Greeting :

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

iSinth Circuit, to be held at the City of San Francisco,

in the State of California, within thirty days from the

date of this writ, pursuant to a Writ of Error filed in

the Clerk's Office of the Circuit Court of the United

States for the District of Washington, Western Division,

wherein The Pacific Mutual Life Insurance Company of

California is Plaintiff in Error, and you are Defendant in

Error, to show cause, if any there be, why the judgment

in the said Writ of Error mentioned, should not be cor-

rected, and speedy justice should not be done to the par-

ties in that behalf.

Witness,

(Seal.) The Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 28th day of December, a. d. 1892, and of the Inde*
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pendence of the United States, the one hundred and

seventeenth.

C. H. HANFORD,
U. S. District Judge, presiding in said Circuit Court.

Attest: A. Keeves Ayres,

Clerk U. S. Circuit Court, Dist. Wash'n.

United States Marshal's Office, )

V ss
District of Washington. (

I, Thos. R. Brown, U. S. Marshal for the District of

Washington, do hereby certify that I served the within

citation on the within named Cora E. Nixon at the

County of Pierce, in the State of Washington, on the

third day of January, a. d. 1893, by then and there

delivering to the said Cora E. Nixon, personally a true

and correct copy of the within citation and that at the

same time and place I served the within citation on

Leroy A. Palmer, one of the attorneys for the within

named Cora E. Nixon by then and there delivering to the

said Leroy A. Palmer personally a true and correct copy

of said citation. Thos. R. Brown,

U. S. Marshal,

By D. G. Lovell, Deputy.

Marshal's Fee $8.24.

United States of America,
District of Washington.

> ss.

I, A. Reeves Ayr2S, Clerk of the Circuit Court of the

United States of America for the District of Washing-

ton, by virtue of the foregoing Writ of Error^ and in obe-

dience thereto, do hereby certify that the foregoing pages,

numbered from one hundred to one hundred and sixty-
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five, inclusive, contain a true and complete transcript of

the record and proceedings had in said Court in the

cause of The Pacific Mutual Life Insurance Company of

California, Plaintiff in Error, against Cora E.Nixon, De-

fendant in Error, as the same remain of record and on file

in said office.

In testimony whereof, I have caused the seal of said

Court to be hereunto affixed at the City of Tacoma, in

the District of Washington, this 24th day of January, in

the year of our Lord, one thousand eight hundred and

ninety-three, and of the Independence of the United

States the one hundred and seventeenth.

(Seal) A. Reeves Ayers,

Clerk.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

The Pacific Mutual Life Insurance

Co:\iPANY OF California (a Corpora-

tion),

Plaintiff in Error,

vs.

Cora E. Nixon,

Defendant in Error.

^taleiiieiit ot* Case.

Defendant in Error, as plaintiff, filed her complaint in

the Court below against the Plaintiff in Error, as defend-

ant, for the recovery of the sum of ten thousand dollars,

claimed to be due upon a polic\' of life insurance issued

by the defendant below, Plaintiff in Error here, upon tlie

life of her husband, now deceased.

The original pleadings were all superseded by an

amended complaint filed September 15, 1892, found in

the record commencing at bottom of page 20; the an-

swer to the Amended Complaint, connnencing at page 24

of the record: and tho rcj)Iy tlirrcto, commencing at l>age

32 of tlie recoi'd.

No question of jurisihction is raised. It appears with-

out dispute, both from the pleadings and tlie evidence,

that a contract of life insurance was entered into Sep-

tend^er 1st, 1889, between the plaintiff in error and

Thomas Lea Nixon, the husband of this defendant in

error, whereby plaintiff, for the considerations mentioned

in said contract, insured the life of said Thomas Lea,
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Nixon, and upon the conditions named in the contract

agreed to pay to said Thomas Lea Nixon, or his assigns,

on the first day of September, 1909, the sum of $10,000;

or, if he sliould die in the mean time, then to pay said

amount to Cora E. Nixon, this defendant in error, plain-

tiff below. See Policy, p. 69; and A'piDlicatioii, p. 76.

The contract of insurance was in two parts, the first

being the apphcation made by said Thomas Lea Nixon,

dated August 15th, 1889, a copy of which is entered in

the record between pages 76 and 77, in which it is de-

clared and agreed by and on the part of said Thomas Lea

Nixon among other things as follows:

" That only the officers at the home office have author-

ity to determine whether or not a policy shall issue on

any application, and that tbey act only on the state-

ments and representations in the applications, and that no

statements, representations or information made or given

by or to the person soliciting or taking the application for

a policy, or to any other person, shall be binding on the

company, or in any manner affect its rights, unless

such statements, representations or information be re-

duced to writing and presented to the officers of the

company at the home office in this application."

" It is hereby declared and warranted that all the state-

ments and answers made in this application, including

the answers to questions to be asked by agent^ and the

questions to be asked by tlie medical examiner are com-

plete and true, and that they, together with this decla-

ration and agreement, constitute an application to the

Pacific Mutual Life Insurance Company of California

for a policy of insurance, and are offered as a considera-
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" tiou for the policy hereby apj^lied for. And it is af^reed

" that there shall be uo contract of insurance until a

" policy shall have been issued and delivered by the said

" company, and the first preniiinn thereon paid while the

" person proposed for insurance is living and in the same

" condition of health described in this application; and

"that if said policy be issued the declarations, agree-

" ments and warranties herein contained shall constitute

" a part of the contract, and the contract of insurance

" when made shall be held and construed at all times

" and places to have been made in the City of San Fran-

" cisco, in the State of Cahfornia."

" It is agreed that the policy issued upon this applica-

" tion shall become null and void if the premium thereon

" is not paid as provided therein, and should such policy

" become null and void by reason of the non-payment of

" premium all payments previously made shall be for-

" feited to the company, except as therein otherwise pro-

" vided."

And was so pleaded in the Answer (pages '2G and 27),

and which averments were not denied in the reply, but

were and are proved by and upon the face of the applica-

tion aforesaid.

The second part of the contract consisted of the policy,

found at pages 69 to 73 of the record, dated September

1st, 1889, which declares on its face that it was made by

the Pacific Mutual Life Insurance Company of Califor-

nia " in consideration of the representations made to them

" in the application therefor, and of the agreements

" therein contained, which application is made a part of

" this contract, and of the sum of five hundred and
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' seventeen dollars and eii^'lity cents, and of the annual

' payment of a like amount, to be paid on or before

' twelve o'clock noon of the fir.st day of Septero.ber in

' every year durin_^ the continiuince of this policy." And
on the face of t:aid policy it was further provided " that

' after the payment of the first premium thereon a grace

' of thirty days for the payment of premium shall be al-

' lowed, but only in case the same is paid during- the

'lifetime of the insured aforesaid;" and also '' that no

' alteration or waiver of the conditions of this policy

' shall be valid unless made in writing at the office of

'said company in San Francisco, and signed by the

' President or Vice-President and Secretary or Assistant

' Secretary." All of which was duly pleaded in the An-

swer (pages 28 and 29) and admitted (by not being de-

nied in the Reply), and all of which appears upon the

face of the policy so appearing in the record as afore-

said.

Plaintiff' below alleged faithful performance of all the

conditions of the contract on the part of the insured (p.

23). This was denied by the defendant (p. 29, paragraph

10), and in paragraph 11 (same page) the defendant spe-

cially averred that the premium falling due September

1st, 1890, was never paid, nor any part thereof, and that

the same was not tendered within the thirty days grace,

by reason whereof the policy became null and void ac-

cording to the terms of the contract.

This averment of non-payment or tender was denied in

the Reply; also denied that policy became void (p. 33,

paragraphs 2 and 3). Plaintiff then for further reply

alleged as follows (see pp. 33 and 34):
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" That the said defendant conipan}- by its duly author-

'* ized a^^ents at the expiration of the thirty days grace

" following the first day of Sei)teiiiher, 1890, didy and

" fully waived the payment of the second annual pre-

" niiuMi as to the time when sucli pa3nnont should be

" made by the terms of the said policy, and all other con-

" ditions therein, and extended the time of the jiayment

" thereof, as hereinafter stated, and specially authorized

" and requested the said Thomas L. Nixon to pay said

" second premium during the month of October, 1890,

" and did on or about said date notify and declare to said

" Nixon that if said premium should be paid at any time

" during said month of October the same would be ac-

" cepted by said company as if paid in accordance W'ith

" the terms of said policy."

" That, in reliance upon and in pursuance of said re-

" quest, extention and notification, the said Nixon, through

" this plaintiff thereupon immediately undertook to pay

" said second premium.

" That defendant had no ofHce or place of business in

*' Pierce County, in which the insured then lived, and

" the local aofent of defendant was then absent from said

" county and so remained absent till after said month of

" October.

'* That, after repeated efforts, being unable to find said

" agent or other person to whom said premium might be

" paid, up to the 31st day of October, 1890, the same,

" to-wit: the sum of $517.80, was on said date forwarded

" and paid to said company through one Edward C. Frost,

" the general agent residing at Portland, Oregon, who was

" duly authorized to receive the same as such, and the
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" same duly applied to the j^ayment of said premium, and

" that said defendant has ever since then kept and retained

'' said sum of $517.80, and does so now.

" Wherefore plaintiff says that defendant has waived

" all conditions in said policy with reference to the pay-

" ment of said premium in any wise and all right or claim

" or forfeiture, if any it ever had. and is, and ought to be

" estopped from claiming any forfeiture under said policy."

(The subsequent " further reply " was afterwards

stricken out by the Court—pages 103-4—and no point

attempted to be made under it.)

Upon the trial no claim was made, or evidence offered

showing that an attempt was made to pay or tender the

premium falling due September first, 1890, until after the

expiration of the thirty days of grace provided in the

policy, so that the sole issue presented to the Court and

jury below was, whether or not there had been a waiver

of time on the part of the defendant below (plaintiff here)

and a payment of the premium, and acceptance of the

the same by the company, after its maturity, and the days

of grace provided for in the contract.

The jury found upon that issue in favor of the plaintiff

below (defendant here). Motion in arrest of judgment

and for new trial was made upon the grounds, among

others, of insufficiency of the evidence to justify the ver-

dict; that the verdict was not supported by the evidence;

that it was contrary to the evidence and contrary to law

(pp. 49-50). Which motion was by the Court denied,

and the ruling of the Court upon that motion is assigned

as error and relied upon here. The evidence bearing

upon that issue will be cited in our brief of argument

upon that point.
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Assigiiiiieiit ol* Errors.

I.

The Court erred in admitting in evidence the policy of

insurance in this case, for the reason that the contract of

insurance herein sued on was in two parts, neither of

which disclosed the entire contract, hut hoth parts are

necessary, and required to siiow the entire contract. (See

pages 59 to (U and Exhibit at p. 69.

)

II.

The Court erred in not sustainino- defendant's motion

for a non-suit made at the close of the plaintift"s evidence,

for the reason that there was no evidence then in the

record upon which the jury could find a verdict for plain-

tiff. (See pages 64 and 101-102).

III.

The Court erred in sustaining objections to the ques-

tions propounded to the witness for the defendant,

William M. Fleming; as to a conversation between him

and Thomas Lea Nixon. (See p. 64).

IV.

The Court erred in refusing to permit the defendant to

prove by said witness that "within th.irty days after the

" premium fell due, within the days of grace allowed,

" the witness, then an agent of the company, called on

" Mr. Nixon and had a conference with him in his office,

" in which Mr. Nixon stated that he did not intend to pay

'* the premium, but proposed to let the policy lapse."

(See p. 65).
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V.

The Court erred in refusing to give to the jury the

following instructions as prayed by defendant:

" The application for insurance was written and signed

*' in this State, and was made b}' said Thomas Lea Nixon,

" dated August 15, 1889, and provided that the policy, if

" one should be issued thereon, should bear date on and

" run from the 1st day of September, 1889. This appli-

'' cation was addressed to the defendant. The Pacific

*' Mutual Life Insurance Company of California, a cor-

" poration organized and existing under the Laws of the

" State of California, and having its principal place of

" business in San Francisco, in that State, and the appli-

" cation })rovided upon its face that if the propositions

" for life insurance therein contained should be accepted

" and a polic3' issued thereon, the contract of insurance

" should be hf^ld and construed at all times and places to

" have been made in the City of San Francisco, in the

" State of California. The application was accepted and

" the policy issued and made in San Francisco, in the

" State of California, and bore date September 1st, 1889,

" and- by the terms of the contract itself became and was

" a California contract, and the rights of the parties

" thereunder were governed by the terms of the contract

" and the laws of tlie State of Califoinia."

VI.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

" It is further provided in this application for insurance,

" and became a part of the contract, that all the declara-

" tions, agreements and warranties therein contained shall
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" constitute a part of the contract, and that the appHca-

" tion with its declarations, agreements and warranties

" was offered as a consideration for the pohcy apphed for,

'' the policy itself expressing on its face that it was made
" in consideration of the representations made in the ap-

" phcation therefor, and the agreements therein contained,

" which application is made a part of the contract; and of

" said sum of five hundred seventeen and 80-100 dollars

" and the annual payment of a like amount to be paid on

" or before 12 o'clock noon, on the 1st day of September

" in eveiy year during the continuance of the policy."

VII.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

*'It is admitted that the contract of insurance was duly

" made and executed, containing all of the provisions

*' hereinbefore stated; that the first premium thereon was

" paid and the policy delivered, and the only issue in this

" case is as to whether or not the second premium, which

"fell due on the first day of September, 1890, was paid

" according to the terms of the policy or contract."

YIII.

The Court erred in refusing to give to the jury the

following instruction, as prayed by defendant:

"If you should find from the evidence that it was so

" paid, and that the insured, Thomas Lea Nixon, com-

" plied with the terms and conditions of the policy on

" that behalf on his part, then you will find for the plain-

" tiff; but on the other hand, if you find from the evidence

" that the premium which fell due on the 1st day of
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" September, 1890, was not paid on or before 12 o'clock

" of that day, or within the thirty days grace, to wit : the

" next succeeding thirty days thereafter, according to the

" terms of the pohcy and within the hfetime of the in-

" sured, then it is your duty to find for the defendant."

IX.

The Court erred in refusing to give to the jury the

following instructions as prayed by the defendant:

"I charge you that under the law of the contract, to

*' wit: the Statute and the Laws of California, the pro-

" vision made in this contract for prompt payment of the

'* premium when due was a warranty that the premium
** should be so paid, and that a failure of this provision

" rendered the contract void under the Statutes of Cali-

" fornia, as well as under the provisions of its own terms

" found on its face. This provision was one which the

" parties had a right to make, and having made it, it be-

" came of the essence of the contract, and was binding

" upon the contracting parties and upon the beneficiary

*' under the policy. The time within which the payment

*' was to be made was also of the essence of the contract

" and sickness or disability would not constitute an excuse

" for non-payment which operated to defeat the lapse of

'' the policy, or prevent it becoming void for non-payment."

X.

The Court erred in refusing to give to the jury the

following irjstruction, as prayed by defendant.

"If there was a failure to pay this premium within the

" time fixed by the Contract it defeats the plaintiff's right

" to recover in this action ; the policy lapsed and became
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' void by reason of that non-payment, and no promise of

' an agent to accept the premium after the time when it

' should have been so paid, would operate to renew the

* policy, even the act of a person holding an agency of

' this plaintiff in receiving, receipting for and temporarily

' retaining the amount of the premium, past due and for

' the non-payment of which the policy had lapsed by its

' own terms, w^ould not operate as a waiver so as to re-

' new the policy or entitle the plaintiff to recover there

on.

XI.

The Court erred in instructing the jury as it did in that

part of its instructions which reads as follows (p. 132;

Exception p. 54):

" But an actual payment of the money so that the full

'' amount was received by the company when paid by the

*' plaintiff in this case is a pa^nnent of that premium; and

" if received and retained by the company would be ex

*' actly equivalent to payment within the period provided

" in the contract when it should have been paid. In

" other words, a payment is as much a payment made

" after the date when it is due and payable, provided it

** was received and retained by the company, as if it had

" been made before that time."

XII.

The Court erred in instructing the jury as it did in

that part of its instructions which reads as follows (pp.

132-133; Exception pp. 54 and 55):

" Now, Mr. Frost appears by the pleadings and the

" evidence to have been acting for this company, and
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" whatever he did within the scope of his authority to

" represent the company will be regarded as the act of the

*' company. Acts of his nnautliorized and outside of the

" scope of his authority as an aL';ent of the company, are

" not binding upon the company, unless he assumed to

" act for the company and the company knew of his action

" and received and retained the benefit of his action, and

'* failed promptly to give notice to the plaintiff that his act

'• wasjiot indorsed or approved by the company. If he re-

" ceived money from the plaintiff for the company which

" he was not authorized at the time to receive, and yet

" retained it "and applied "it to the use of the company,

" with the knowledge of his superior officers in the com-

" pany, and if they failed to notify the plaintiff that the

" payment was not approved or received by the company,

" and failed to return the money, if they received it, then

'* it would be by reason of the failure of the company to

'* repudiate his act promptly, equivalent to an authorized

" act and be regarded as the ratification of the action of

" the agent of the company in a matter in which he was

" previously unauthorized."

XIII.

The Court erred in instructing the jury as it did in the

last sentence of that part of its instructions which reads

as follows (p. 133; Exception pp. 55-56):

" If the plaintiff sent the amount of the second pre-

" mium on this policy to Mr. Frost at Portland, to be

" applied as a payment of the second premium on this life

'* insurance policy, Mr. Frost would have no right to

" receive and retain the mone}^ for any other purpose than

" as a payment on the policy as the second premium,
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" accordino- to the instructions sent with tlie money. If,

" however, being autliorized, lie simply retained the money
" temporarily and promptly notified the })laiiitifF that it

" had not been applied in payment of the premium, the

*' company would not be bound by his act in receiving

" the money. If, however, he retained the money, after

" being requested, or notified by the phxintiff to return it,

" then his assumption in the matter of acting as trustee

" or agent of the plaintiff, would be unwarranted, and, as

" far as he was actino- with the knowleds:e of the manao--

" ing officers of the company, would he binding upon

" them in the same manner as where lie acted for the

" company in any other respect."

XIV.

The Court erred in instructing as it did in that part of

its instructions reading as follows (pp. 133-134; Excep-

tion pp. 56-57):

" Under the particular condition of this case, it is one

" in which promptness and actual good faith was required

*' on both sides. It was required of Mr. Frost, if he did

" not intend to apply the money he received in payment

" of this premium to make the policy good, that he

" could give prompt notice. If he did give prompt notice,

" it was incumbent upon Mr. Nixon or Mrs. Nixon, to

" act definitely in the matter of furnishing the additional

" certificates that were required, or notify him that they

" could not or would not furnish them, and call for their

" money to be returned, and if they did not notify Mr.

" Frost, and ask for the return of the money, and it was

" yet retained by Mr. Frost, with the knowledge of his
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" superior officers in the company, then it cannot be in-

" sistfcd that he was acting as Trustee or Agent of the

" plaintiff in holding the money, but it will be regarded

*' as money received and retained by the company, and

" bind them to make an application of it as a payment

" in accordance with the original intention and instruction

" of the plaintiff in sending it."

XV.

The Court erred in instructing the jury as it did in

that part of its instructions which reads as follows

:

(p. 134; Exception p. 57):

" Now, it is for you to take into account^the testimony,

" the letters and correspondence that has been introduced,

" and decide what effect to give to this evidence, to de-

" termine whether the company received this money or

" not, and whether it has retained it after it should have

" returned it, in case the company declined to receive it

" as payment; and as you decide that question, you will

" make up your verdict for or against the plaintiff."

XVI.

The Court erred in overruling defendant's motion for a

new trial herein.

XVII.

The Court erred in rendering judgment herein, in

favor of the plaintiff and against the defendant.

Brief* of* Ar^iiineiit.

I.

Under our first assignment of error we submit, that

the paper offered by plaintiff below to make out her case,
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(the Policy, p. 69 of the record), showed upon its face

that it was only a part of the contract. It was offered

for the purpose of proving not only the fact that there

was a contract, but also the terms and conditions of that

contract. It is a rule of law of such universal application,

that when a party offers in evidence an instrument neces-

sary to be considered in determining the rights of tlie

parties litigant, he shall offer the whole instument, that

the citation of authorities in support of such a proposition

would seem to be not only unnecessary but presumptuous.

In this case there was no excuse for the refusal to offer

the whole, for while the part not offered was in the poses-

sion of the other party, it was present in Court and ten-

dered to plaintiff's counsel so that it might be offered in

connection with the policy, and counsel and the Court

notified that if the whole was offered, no objection would

be interposed. (See record, pages 60 and 82.) And it

is no sufficient answer to say that the other part could be

offered by the defendant if desired, or that the error was

waived by a subsequent offer of the other part of the con-

tract. Defendant was entitled to have the whole contract

before the Court at the conclusion of plaintift"s evidence,

so that the Court could determine whether it ought to be

put upcm its defence; and defendant had no opportunity

of putting in this or any other evidence until the case in

chief had been closed on the part of plaintiff. The rul-

ing of the Court here assigned as error was one which

required the defendant to put in the evidence upon which

plaintiff relied to make out her case, and was clearly

erroneous and subversive of the rights of defendant.
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II.

The Court erred in not sustaining defendant's motion

for a non-suit, at the close of plaintiff's case.

When this motion was made, (pp. 64 and 101, 102) the

plaintiff had closed her case, and the evidence which had

been offered and admitted in support thereof was :

First--The Policy, constituting one part onl}^ of the

contract, (p, 69 et seq.) upon the face of which it appeared

that the considerations thereof were the warranties con-

tained in the application (which had not been offered) and

the payment on or before 12 o'clock noon of the first day

of September in each year, of an annual premium of

$587.80 (p. 69); that it was issued and accepted upon cer-

tain conditions and agreements thereinafter named, (p. 70),

one of which was that after the payment of the first pre-

mium a grace of thirty days for the payment of premium

should be allow^ed, but only in case the same is paid during

the life time of the insured, (p. 71); another of which was

that no alterration or waiver of the conditions of the

policy should be valid, unless made in writing at the

office of the Company in San Francisco, and signed by

the President or Vice-President and Secretary or Assis-

tant Secretary, (p. 72).

Second—That the second annual premium was sent at

the request of Mrs. Mixon by the Merchants' Bank of

Tacoma to Ladd & Tilton's Bank at Portland to be paid

to Mr. Frost, the general agent of the company at that

place (testimony of Mrs. Nixon, j)p. 84 and 85); that this

was done on the 31st of October, 1890 (Id., p. 86), which

was 61 days after the premium fell due; that during Octo-

ber (all of which was after the expiration of the days of
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grace), she had made an effort to find Mr. Fleming, the local

agent, but without success {/d, p. 86); that the payment

vv^as not ordered by her until October 31st, 1890 {Id., p.

89); that the Merchants' National Bank of Tacoraa on

said 31st of October, in compliance with the request of

Mrs. Nixon, telegraphed Ladd & Tilton's Bank at Port-

land to pay the $517.80 '' to Edward C. Frost, Agent,

"account of Thomas L. Nixon policy, Friday, 12 o'clock

" noon " (see testimony of Davis, cashier, pp. 97 and 98);

that the same was paid to Frost, who gave his receipt

therefor in the w^ords and figures followmg (see foot of

page 74):
" Portland, Oregon, October 31, 1890.

" Received from Ladd & Tilton, Bankers, five hundred

" and seventeen 80.100 dollars for account of Thomas L.

" Nixon policy, per telegraphic instructions from Mer-

" chants' Natl. Dated Bk. Tacoma, 10, 31, '90.

" $517.80. Edward C. Frost, Agent."

(The printed copy gives the date as Oct. 3, but that is

a patent typographical or clerical error in the record as

appears from the figures below and from the endorsement

made at the time by Ladd & Tilton and shown at the

head of the next page, as well as by all the testimony in

the cause.)

And this is followed by the positive and undisputed

testimony of Frost himself, found on the lower half of

page 95, that he was not authorized to receive premiums

more than thirty days after due.

It will be observed that his receipt is not a premium

receipt in form, nor as for premium, but simply " for ac-

count," showing upon its face that the act of application

was not complete.
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This constitutes the entire evidence on the subject of

payment in support of plaintiff's case, when she rested.

Exhibit C, found at the liead of page 74, had not then

been admitted, but was ruled out (p. 96). At a later

stage of the case during the course of the defense it was

admitted without exception. (See p. 115.)

Upon this evidence we submit that it was the duty of

the Court, under the law, to have ofranted the motion

for non-suit. True, the case was not as strong at that

stage in favor of defendant, as it would have been, if

both parts of the contract had been in, and that fact adds

force to our position under our first point. But there

was enough here to show that the policy had become ab-

solutely void under the terms and conditions of the con-

tract, and that there had been no waiver of those terms

and conditions. The very life of the obligation depended

upon paying the premium September 1st, 1890, or within

thirty days thereafter. No attempt was made to pay it

until more than sixty days thereafter. Then the money

was paid, not to the company or to any officer who had

authority to waive the condition of time, but to a person

who was, it is true, an agent of the company who

himself swears that he had no authority to receive pay-

ment of the overdue premium, and who would not and

did not give a premium receipt therefor.

It was a California contract, made and executed in the

City of San Francisco. It was not only made upon con-

sideration of the prompt payment of premium, as ex-

pressed upon its face, but the granting of a fixed number

of days of grace, excluded the right to claim any greater

number.
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The contract being in writing it was the duty of the

Court to construe it, and not to leave it to the construc-

tion of the jury.

C. C. P. of Cal. Sec. 2102.

And the Court had no right to insert anything which

had been omitted, or omit iinything which had been in-

serted.

C. C. P. of Cal Sec. 1858.

As was said by the Supreme Court of the United

States in New York Life Insurance Co. vs. Statham,

(93 U.S. 24-31)**"timeis material, and of the essence of

the contract. Non-payment at the day involves absolute

" forfeiture, if such be the terms of the contract."

Or as was again said by the same Court, reviewing,

approving and making other quotations from the case

last cited, in Klein vs. Insurance Co. (104 U. S. pages

90, 91 and 92):

" A life insurance policy usually stipulates, first, for the

" payment of premiums; second, for their payment on a

" day certain; and third, for the forfeiture of the policy

" in default of punctual payment. Such are the pro-

" visions of the policy which is the basis of this suit.

" Each of these provisions stands on precisely the same

" footing. If the payment of the premiums, and their

" payment on the day they fall due, are of the essence of

" the contract, so is the stipulation for the release of the

" company from liability in defiiult of punctual payment.

" No compensation can be made a life insurance company

" for the general want of punctuality on the part of its

" patrons.

" It w^as said in New York Life Insurance Co. vs.
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Statham (supra), that promptness of pa}'men t is essen-

tial in the business of Hfe insurance. All the calcula-

tions of tlie insurance company are based on the hypoth-

esis of prompt payments. The}^ not only calculate on

the receipt of premiums when due, but upon compound-

ing" interest upon them. It is on this basis that they

are enabled to offer insurance at the favorable rates

they do. Forfeiture for non-payment is a necessary

means of protecting themselves from embarrassment.

Delinquency cannot be tolerated or redeemed except at

the option of the company."

" If the assured can neglect payment at maturity and

yet suffer no loss or forfeiture, premiums will not be

punctually paid. The companies must have some effi-

cient means of enforcing punctuality. Hence their

contracts usually provide for the forfeiture of the policy

upon default of prompt payment of the premiums. If

they are not allowed to enforce this forfeiture they are

deprived of the means which they have reserved by

their contract of compelling the parties insured to meet

their engagements. The provision, therefore, for the

relief of the company from liability on a failure of the

insured to pay the premiums when due is of the very

essence and substance of the contract of life insurance.

To hold the company to its promise to pay the insur-

ance notwithstanding the default of the assured in mak-

ing punctual payment of the premiums is to destroy

the very substance of the contract. This a Court of

Equity cannot do. Wheeler vs. Connecticut Mutual

Life Insurance Co., 82 N. Y., 543. See also the opin-
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" ion of Judge Gholson in Robert vs. New Enoland Life

" Insurance Co., 1 Disney (Ohio), 355.

" It might as well undertake to release the assured

" from the payment of premiums altogether as to relieve

*' him from forfeiture of his policy in deftiult of punctual

'* payment. The company is as uuicli entitled to the

" benefit of one stipulation as the other, because both are

'' necessary to enable it to keep its own obligations.

" In a contract of life insurance the insurer and as-

" sured both take risks. The insurance company is bound

*' to pay the entire money, even though the part}?" whose

" life is insured dies the day after the execution of the

" policy and after the payment of but a single premium.

" The assured assumes the risk of paying premiums

** during the life on which the insurance is taken, even

" though their aggregate amount should exceed the in-

*' surance money. He also takes the risk of the forfeit-

" ure of his policy if the premiums are not paid on the

" day they fall due."

In the case of Cronkhite vs. Accident Insurance Co.

of North America (35 Fed, Rep., 26) in the Circuit Court

for the District of Colorado a very similar state of facts

appearsd. At the close of plaintiff's case the defendant

moved the Court to instruct the jury to find for the de-

fendant. This would perhaps have been the better prac-

tice here had it not been for the fact that the action was

upon a California contract, and controlled by California law,

and that Section 851 of the Code of Civil Procedure of

California seems to prescribe the procedure here adopted in

the following language: "An action may be dismissed or

V
" a judgment of non-suit entered in the following cases

;
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" * "^ 5. By the Court upon motion of defendant when upon

" the trial tlie plaintiff fails to prove a sufficient case for

*' the jury." TJie difference in the motion is mere mat-

ter of form of procedure, the legal effect beinsf practically

the same.

The Court granted the motion made, Mr. Justice

Brewer delivering the opinion, to which we call the spe-

cial attention of this Court as being particularly applica-

ble in the present case.

Authorities to the same import as those already cited

and from the same and other Courts might be multiplied,

but it hardly seems necessary to do so. The plaintiff's

proofs showed that neither she or her husband had com-

plied with the terms of the contract, and that as a mat-

ter of law she could not recover. There w^as no matter

of fact in the case to go to the jury. To allow such a

case to go to them, was to make them pass on a question

of law, and to deprive the defendant of the right which

it had to have the Judge (and not the jury) determine

the law. The non suit should have been granted. To

refuse it was to invite the jury to give a verdict where

there was no evidence of a fact creating a legal liability.

III.

Our third and fourth assignments of error are proper to

be considered together. It was &hown that at and during

the days of grace upon this premium, the witness Fleming

was the special agent of the company, resident at Tacoma,

and called upon and had a conversation with the insured

in reference to this policy (p. 64). The testimony offered

and excluded, if admitted, would have shown that the

insured purposely and intentionally allowed this policy to
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lapse (p. 65). The refusal to admit the evidence deprived

the defendant of a piece of evidence material to its de-

fense, and operated to prejudice the minds of the jury,

and prevented the defendant from having a fair trial.

IV.

The Court erred in refusino- to charo'e the jury as re-

quested and as set forth in our foregfjinQr assignments of

error, numbered V, VI, VII, VIII, IX, X, and each of

them. The charges so requested, and each of them, cor-

rectly stated the law, as shown by the authorities cited

under our Point II, and as hereinafter cited; and although

the Court partially covered some of the same points by

some parts of its subsequent charge, such parts were

incomplete, and so intermingled with other and erroneous

statements of the law as to destroy the force of that

which was correct, and to mislead the jury, and to deprive

the defendant of a fair trial. The requests of defendant

being correct, it was entitled to have them given in the

language requested.

V.

Our assiofnments of error numbered XI, XII, XIII,

XIV and XV, may also be considered together.

There was absolutely nu evidence in the case which

would either warrant or justify the Court in suggesting

to or instructing the jury, what would be the legal conse-

quence, if the money had been received or retained by

the company, or by any of its principal officers authorized

to waive the lapse of policy by reason of n()U-i)ayment in

time, and all that was said by the Court on that subject,

in each of the charges referred to in these assignments
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was misleading to the jury, and had a tendency to furnish

them with an excuse for yielding to the prejudice and

bias which the entire history of jurisprudence in this class

of cases influence juries in favor of claims of this charac-

ter against corporate defendants.

We have already called the attention of the Court to

the entire evidence bearing upon this question of payment

or tender of the money, up to the point where 'plaintiff

rested. The additional testimony, disclosed at later stages

of the case, consists of the following:

1. The application, which constitutes a part of the

contract between the parties, found in the record between

pages 76 and 77, containing all the warranties and pro-

visions quoted in our " Statement of the Case," and the

express covenant on the part of the insured thtit " the

" policy issued upon this application shall become null

" and void if the preimum thereon is not paid as therein

^''provided.'' This was one of the absolute conditions of

the contract, and is followed by the provision in the pohcy,

" that no alteration or waiver of tlie conditions of this

*' policy shall he valid unless made in writing at the office

'' of said company in San Francisco, and signed hy the

" President or Vice-President, and Secretary or Assistant

" Secretary."

There is no pretense that any such waiver was ever so

made.

2. Plaintiff in her reply claims (p. 33) that at the ex-

piration of the thirty days grace defendant waived the

payment of the second premium as to time when it should

be made, and specially authorized and requested the in-

sured to pay the same during the month of October, 1890.
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We suppose it was in support of this averment that

she introduced Mr. Frost's letter of October 23d, (Plff 's.

Ex. c. p. 72.) But that letter is not written ** at the

oflSce of the company in San Francisco," or by any of the

officers named in the policy as alone having authority to

waive any of the conditions of the contract; does not pur-

port to be a waiver, and is not even an invitation or re-

quest to pay the premium, or a promise to receive it.

The most favorable construction that can be given to it is

that it is a notification that the premium has not been re-

ceived, and a request to be notified of the intentions of

the insured—with an inference that some action might

yet be taken to protect the interests of the insured.

What action could be so taken, and which the writer of

the letter evidently desired to have taken, is apparent from

the testimony of Mr. Frost. At page 95 he testifies that

he was authorized to write letters concerning premiums

overdue, hut not to receive them. At pages 106-7 he testi-

fies that he received the money which was paid to him

October, 31st from the Paying Teller of Ladd & Tilton,

and on the same day communicated with Mr. Nixon on

the subject, by letter addressed to him immediately after

the receipt of the money, which letter was mailed through

the regular channel, post-paid, which letter was dated

October 31st, 1890, and reads as follows: (pp. 108-9.)

''Thomas L. Nixon, Esq., Tacoma, Washington :

" Dear Sir:—I have this day received, through Messrs.

" Ladd & Tilton, the sum of $517.80, which I hold in

" trust for you. Kindly have the enclosed blank properly

" filled out by yourself and Dr. McCoy or Dr. Allen, and

*' return to this office, on which they will be submitted to
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" the company, and if approved I will receive the amount

" as payment of second annual premium due September

" 1st and now lapsed for non-payment, and send you

*' Company's receipt for the same."

"Yours very truly, Edward C. Frost."

The blanks enclosed, the witness testifies (p. 109) were:

One to be signed by Mr. Nixon, declaring himself to be

in good health and that he desired to be reinstated; and

one to be filled out by the medical examiner, stating that

he was then in perfect health, or in as good health as at

the time of the application. He further testifies (same

page) that these blanks were never filled out and returned,

or the request contained in tlie letter complied with. No

application was ever made for restoration of the policy, or

proof of good health (p. 110.)

This testimony shows clearly the inducement for, and

the intent of the letter of October 23; and as clearly that

there was no promise to receive it, nor when paid, any

acceptance of it as payment of the premium.

Even if there had been such a promise or such an

acceptance of it by Mr. Frost, it would not have been

binding upon the company.

Lantz vs. Vermont Life Ins. Co., 21 Atl. Rep. 80;

Benecke vs. Co7in. Mat. Life Ins. Co., 105 U. S.

355.

But instead of that, there was no promise, and when

the money was sent by telegraph, immediate notice was

given that it was not accepted as payment. The money

was never paid to the company, but remained in the hands

of Ladd & Tilton, and was subsequently placed to the

credit of Mrs. Nixon at her call (p. 110).
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The letter of October 31st above quoted was addressed

to Mr. Nixon, with wlioni alone all dealing had been had

up to that time, and from whom Mr. Frost supposed the

money to have come. To it no reply was made until

December 22d, when Defendant's Exhibit No. 1 (p. 75)

was written by Mrs. Nixon, and on the following day

received by Mr. Frost (p. 111). This was responded to

by Mr. Frost, who was then for the first time brought

mto corresponrlence with Mrs. Nixon on the subject, on

December 26, 1890 (pp. 111-112). This letter explained

tr> Mrs. Nixon very fully the situation and what was-

necessary to be done, and wound up by saying that if, in

view of the situation, slie desired^to have the deposit re-

turned, it would be done at once. (See Deft's Exhibit

No. 2, pp. 78-79.) No respanse was made to that letter,

but the money still remained in the bank (p. 112). On

April 30th, 1891, Mr. Frost, having learned of Mr.

Nixon's death, deposited the money with Ladd & Tilton,

directly to the credit of Mrs. Nixon (p. 112), and immedi-

ately advised Mrs. Nixon of the fact (p. 115, and Defend-

ant's Exhibit No. 4, pp. 77-78). On the following day

he took out from the bank a certificate of deposit for the

amount, payable to the order of Mrs. T. L. Nixon, a copy

of which is given in the record on page 114, and enclosed

the same in a registered letter to Mrs. Nixon (p. 113, and

Defendant's Exhibit No. 3, p. 77), which was returned

unopened, and marked refused by Mrs. Nixon, which was

produced by the witness himself on the stand (p. 113),

and the money still remains in the bank on deposit as the

witness placed it (p. 115). During the interim between

the time the money was received by Mr. Frost, and sub-
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sequeiitly deposited to the credit of Mrs. Nixon, it stood

in the bank to the credit of Mr. Frost (p. 117-118). The

witness was in the habit of making monthly reports, and

remitting the balance due, to the company (p. 122). But

this mone}^ was never accounted for to the company, or

remitted to it (pp. 123-124).

This constitutes the whole evidence on the subject, and

we repeat that there was nothing in the whole case to

justify the Court in giving any instructions as to what

was the legal effect of the receipt and retention of the

money by the company, and that such instruction was

misleading, and tended to prevent the defendant from

having a fair trial. The receipt and retention of the

money by the agent under the circumstances disclosed by

this testimony was not equivalent to the receipt and

retention thereof by the company, and it was error for the

Court to give any instruction which would bear that con-

struction. Even if the company had received and retained

it in the same way and under the same circumstances, it

would not have operated as a waiver of the lapse of the

policy, it was error for the Court in its instructions to use

language which could be so construed.

VI.

So also, our Assignments of Error numbered XVI and

XVII may be considered together. We have already,

under our Points II and V, discussed all the evidence in

the case, upon which a verdict could be founded, or a

judgment given, and it would but cumber the record to

repeat it here. We have also, under the same points,

cited authorities from tlie highest courts in the land,

which in every case like this stand without conflict so far
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as we have been q,ble to discover, whicli sliow tliat under

the facts of this case, and the law appHed to such facts,

the verdict is contrary to the evidence, and against law,

and the judgment founded thereon is contrary to law.

We rely upon those authorities in support of this point,

as if here repeated, and add a few others bearing upon

incidental points arising hereunder.

The verdict is against the law as laid down by the

Court in this case, in all the parts of its instructions ex-

cept those to which we have here excepted, and for which

there was no warrant in the evidence.

It was competent for the parties to make a contract

containing these provisions and under the facts of this

case, as shown at this or any other stage of the proceed-

ings, there was no waiver of these provisions.

Ronald vs. Mut. Res. Fund Life Assn., 30 N. E.

739;

Attorney General vs. Ins. Co. 82 N. Y. 172-190.

In UOrlu vs. Bankers and Merchants Mutual Life

Assn of the United States, (40 Fed. Rep. 355) the Hon-

orable the Circuit Court for this District held that under

the Civil Code of California, Section 2611, which pro-

vides that an insurance policy may declare that a viola-

tion of specified provisions thereof may avoid it, a tender

of the premium, together with all other sums due on the

policy, will not preve it a forfeiture of the policy for a

previous failure to pay the premium when due, and for-

tifies its decision by a citation of the decisions of the

Supreme Court already cited by us, and others.

The contract in this case, taken as a whole, did contain
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just that provision, and the case cited is directly in point

here; for the most that can be made out of the evidence

in rej^ard to payment is that it was a tender made long

after the forfeiture had actually taken place, and never ac-

cepted, or brought homo to the company, or to any officer

having authority to waive the forfeiture.

Neither sickness or disability would excuse, or the

usage of giving grace waive the forfeiture.

Thompson vs. Knickerbocker L. I, Co., 104 U.S.

252.

The insured is presumed to have read his application

and to be cognizant ot the limitation therein contained as

to the policy being void if premium is not paid.

N. Y. L. I. Co. vs. Fletcher, 117 U. S., 519;

Fletcher vs. N. Y. L. I. Co., 11 Fed. Rep. 77.

And this and all like provisions of tlie contract are

binding upon the beneficiary.

Cooper vs. U. S. M. B. Ass'n., 30 N. E. 833;

Suggs vs. Traveller's Ins. Co. 9 S. W. 67G;

Reddlesberger vs. Hartford Co., 7 Wall. 386;

Laughlin vs. Union C. L Co., 11 Fed. 280;

Caflfrey vs. Hancock N. Y. I. Co. 27 Fed. 25;

State Ins. Co. vs. Steffels 29 Pac. Rep. 479;

State vs. Phoenix, 47 Fed. 863.

If ever there was a case to which the language of the

Supreme Court of the United States, and of the Circuit

Courts of Colorado and California, from which we have

quoted and to which we have referred, would apply, this

would seem to be that case; and we submit that under
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every rule of law applicable to the facts in this case, the

judgment of the Court below should be I'eversed, the

verdict set aside, the case be remanded with instructions

to the Court below to enter judgment for tho defendant

below, (plaintiff in error here) dismissing the action, with

costs.

CHAS. N. FOX,

Attorney for Plff. in Error.
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Ninth Circuit.

The Pacific Mutual Life Insuran%e

Company OF California (a Corpora-

tion),

Plaintiff in Error, ; JVo..

vs.

Cora E. Nixon,

Defendant in Error.

Statement off Case.

To the statement made in the brief of plaintiff in

error, the defendant in error adds the following :

—

That under the pleadings in this cause, there were

raised at least two distinct issues, viz :

—

I.—That the defendant company, by its officers and

agents, having authority 'SO to do, extended the time for

the payment of the second annual premium to October

31st, 1890, thereby waiving the forfeiture under the

strict terms of the contract, and that the insured, during

the said month of October, had attempted to pay said

premium, but was unable to do so by reason of the fact

that the local agent of the company could not be found,

after repeated efforts.

2.—That so failing to find the local accent, the amount

of the premium, $517.80, was paid by remittance through

the bank to Edward C. Frost, the general agent of the
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company at Portland, Oregon, who had full authority to

receive the same ; that the same was receipted for as

such, and duly applied to the payment of said premium

by said Frost ; that the money had been thus retained

by the company for a period of six months, and no effort

made (as shown by the evidence) to return it or repu-

diate the paymenf till after the death of the insured ;

that the premium is still so retained, and that the

company is and ought to be estopped trom claiming a

forfeiture under the strict terms of the policy, and has

waived its right to insist upon a forfeiture.

There was a further reply setting up the non-forfeiture.

Act of 1872 of the Legislature of California, which was

on motion stricken out, for the reason that if such a law

was in force the Court would take judicial notice of it,

and the same need not be pleaded. At the trial, the

plaintiff below, having introduced the policy, and having

shown by competent testimony the payment of the

money to Mr. Frost, the general agent of the company,

on October 31st, 1890. to be applied as a payment of such

premmni, and his receipt, so accepting it, as well as the

contined retention of it, then attempted to prove the

allegations, that the company had extended the time of

payment through the month of October, and the unsuc-

cessful attempts to make the payment by reason of the

continued absence of the local aorent, all of which, on the

objection of counsel for defendant below, was excluded

by the Court, so that, as stated by the eminent counsel

for plaintiff in error, the issues thus limited were, whether

the company had received the money, and by its acts,

had waived the forfeiture, and was estopped.
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The jury, under ihe instructions oi' the Court, found

the issues in favor of the plaintiff below.

As is shown by the record, the defendant below did

not make or tender any exceptions to the charge of the

Court, or to any portion thereof, either orally or in

writing-, before verdict, as required by Rule 23 of the

Circuit Court Rules of Practice. On the day succeeding

the trial, one of the counsel for plaintiff below, without

the knowledge or consent of his associates, signed a

stipulation drawn up by opposite counsel, in which he

inadvertently and unintentionally (as shown by his

affidavit) agreed to waive the requirements of said rule,

and extend the time, not only for the filing, but viakiJig

exceptions. This stipulation and consent, so far as it

attempted to authorize the viakiug of exceptions out of

time, was distinctly repudiated, and withdrawn by counsel

for plaintiff below, before the day set for hearing the

motion for a new trial, of which opposite counsel were

duly notified. (Record, pp. 160- 161.)

Hence all the exceptions to the charge of the Court,

although incorporated in the bill of exceptions, against

the objection and protest of counsel for defendant in

error, and actually made long after the trial, should be

ignored, and all of the assignments of error stated in

the brief, from XI to XV, both inclusive, based thereon,

should be disregarded.

The testimony of Frost, general agent (Record, p. 95,

ct supra), shows that the letter of October 23, 1890

(Record, p. 74), from his office, which was, in substance,

a renewal of demand for payment, was duly authorized
;

and the testimony of Davis (Record, p. 97, et seq.) shows
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that the money was remitted, received and applied to

the payment of the premium, so far as Mr. Frost, as

general agent, had authority, as between the company

and those interested in the policy.

So that the whole case, as tried, rests upon these

propositions : Was there a waiver, and was the money

thus paid received by the company ? Both of which,

defendant in error contends, must be answered in the

affirmative.

It is assumed, that in the consideration of this case,

the entire testimony set forth in the record will be taken

as incorporated in the bill of exceptions, as the same is

called for therein, and that we shall not be confined to

the partial statement set forth in the bill of exceptions.

It was so understood when the bill of exceptions was

settled.

Brief off Argument.

I.

The first assignment of error is groundless. The

policy itself was admissible. It was fully and substan-

tially pleaded in amended complaint, and the answer

admitted, and in addition set up all the terms of the

application for the policy (the same being a part of the

contract) on which defendant relied as a defense, and

those allegations were admitted in the reply. There

was no necessity for the introduction of the "application.''

It had always been in the possession of defendant, and

no issue was raised as to its contents or the legal effect

of its obligations as a part of the contract.

Ins. Co. vs. Robertson, 59 Ills., 123.
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The provision therein contained, that the pohcy should

become void if the premium should not be paid, "as

provided therein" was also inserted in the policy itself.

So that the defendant had the full benefit of all of its

provisions involved in this controversy. There was

nothing in the application which was. relied upon as a

defense that was not before the Court in the pleadings

as facts alleored and admitted. The defendant's rights

were neither affected nor impaired by the failure to

introduce the "application."

As to the second assignment of error,—the refusal of

the Court to grant a non-suit,— it is sufficient to say

that this question of practice is settled by repeated

decisions.

Motion for non-suit is not proper.

N. P. R. R. Co. vs. Charless, 2 C. C. A. Rept,

390 and authorities cited.

Oscanyan vs. W. R. Arms Co., 13 Otto 261.

,Ins. Co. vs. Unsell, 144 U. S. 439.

The defendant, if it intended to stand upon the case

made by the plaintiff's evidence, should have moved the

Court for a peremptory instruction, and appealed from

an adverse decision, without introducing testimony in its

own behalf, but it failed to do this. Having gone into

its defense by introducing testimony covering the whole

case, it would be held to have waived its exception had

the proper motion been made and denied.

Robertson vs. Perkins, 129 U. S., 233.

R. R. Company vs. Charless, 2 C. C. A., Rept.

391, and authorities cited.
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However, if this were an open question, we think the

Court below was fully justified in sending the case to

the jury. To do otherwise would have been an usurpa-

tion of the province of the jury.

Leaving out of consideration all questions as to exten-

sion of time by the company, and the efforts to make

payment prior to the actual date of payment, the fact

clearly stands forth that the premium was paid, as such,

and accepted as such, by the general agent, who had

authority so to do. The money was transmitted by the

following telegram addressed to Ladd & Tilton, bankers,

etc., by the Merchants National Bank of Tacoma, for

Mrs. Nixon :

"October 31st, 1890.

"Ladd & Tilton, Bankers,

"Portland, Oreofon:

"Pay to Edward C. Frost, agent, $517.80, account

"Thomas L. Nixon policy, Friday, 12 o'clock noon."

(Record, page 98.)

The receipt for same was as follows

:

"Portland, Oregon, Oct. 31st, 1890.

"Received from Ladd & Tilton, bankers, five hundred

"seventeen 80-100 dollars, for account Thomas L. Nixon

"policy, per telegraphic instructions from Merchants

"National Bank, Tacoma, 10-30, 1890.

"Edward C. Frost, Agent."

(Record, p. 74, Exhibit "B.")

This money was retained by him for the company

from October 31st, 1890, till May ist, 1891 (fifteen days

after the death of the insured, being altogether a period
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of over six months), at which time an attempt was made

to refund it in order to escape Hability. The position

taken by the company was that its agent could hold this

money indefinitely. If Nixon got well, it would keep it

and reinstate him ; if he died, it would refund it and

shield itself under the provision of the policy pleaded by

defendant,—"that no alteration or waiver of the condi-

tions of this policy shall be valid unless made in writing

at the office of said company in San Francisco, and

signed by the president, or vice-president, and secretary,

or assistant secretary."

It is clear that the defendant company had full know-

ledge of the receipt of this premium by Frost, its general

agent, and the terms on which he received it, and of his

retention of it for its benefit, as was shown by his sub-

sequent testimony on cross-examination after he testified

in behalf of defendant. The knowledge of the agent is

the knowledge of the company, particularly of all facts

which it was his duty to communicate to his superior

officers.

Ins. Co. vs. Bank of Pleasanton, 31 Pac, 1069.

See McGurk vs. Ins. Co., Book I Lawyers' Re-

ports Annotated, p. 563, and numerous deci-

sions referred to in notes appended thereto.

It is true that this payment was made 30 days (not 61

days) outside of the literal terms of the contract, as the

contract gave 30 days grace if insured was living, yet it

was received and kept by a general officer of the com-

pany, with the knowledge of the company, till after the

death of the insured.
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The money was sent explicitly as a payment of the

premium, and so acknowledged by the general agent, of

which the company had notice. If it desired not to be

bound by the act of its agent, it should have promptly

repudiated it, and require him to refund it at once, but

it acquiesed.

Qui tacet consentire videtitr, iibi tractahir de ejus

commodo ; 9 Mod., 38.

Upon this state of facts, the plaintiff not only had a

right to go to the jury, but was entitled to a verdict.

The scope of this authority as general agent could not

be fixed by his declarations on the witness-stand, but

will be presumed to be coextensive with that of the chief

officers of the company within the limits of the territory

assigned to him.

See authorities infra.

The question here is not the effect of non-payment of

the premium on September ist, or October ist (the

end of 30 days grace), but of its payment on October

31st, and the acceptance and retention of it by the com-

pany ever since.

Hence the authorities cited favoring a forfeiture are

not in point.

A careful reading of Ins. Co. vs. Statham, 93 U. S.,

24, will show that the only points decided were, first,

that the existence of war which prevented the payment

of premiums afforded no legal excuse for non-payment

;

second, that plaintiffs were entitled to recover to equit-

able value of the policy. In addition to this, Mr. Justice

Bradley gives us a learned dissertation upon the theory
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and practice of the business of life insurance, which we

respectfully insist is purely obiter, and from which four

of the judges dissented. This dicliun, quoted in the

brief of counsel, has since been repudiated.

The same may be said of Klein vs. Ins. Co., 104 U.

S., 90, which merely followed the Statham case. In

Wheeler vs. Conn. Mutual Life, the question was,

whether insanity excused payment, and the further

decision in that case is exactly opposite to that of the

Statham case. With the New York Court of Appeals,

the existence of war constituted a good excuse for non-

payment.

In all the cases cited by counsel for plaintiff in error,

there was a clear default and no payment whatever. In

the case at bar, there was a payment and the same was

made under an extension of time. The authorities cited

by counsel are not in point.

Counsel says in his brief, 'Tt was a California contract,

made and executed in the City of San Francisco," and

proceeds to invoke the law of California as controlling

the pleading and practice in this case, tried in Washington.

It is true that the "application" contained this clause,

"The contract of insurance when made shall be held and

construed at all times and places to have been made in

the City of San Francisco, in the State of California."

Yet we respectfully dissent from the views of opposite

counsel as to the effect of this. Whatever that may be,

it surely could not alter the practice and procedure in

the State of Washington, or give to the California Code

any extra-territorial force. It was the duty of the Court
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to construe the contract, as in all such cases. It did so,

and there is no ground of complaint on that score.

But, as a matter of fact, the evidence shows conclu-

sively that the policy was bargained for, delivered, and

the first premium paid in Washington Territory. It was

not therefore, in fact, a "California contract."

Equitable Life Ins. Co. vs. Pettus, 140 U. S., 226.

But we fail to see any necessity for this discussion.

The rule invoked in the citation by counsel of the

California Code is one which obtains in all our Courts

independently of any such statute.

The third and fourth assignments of error were the

exclusion of P'leming's testimony, tending to prove that

within the 30 days grace allowed for payment of premium,

Nixon stated to him, "that he did not intend to pay the

premium, but proposed to let the policy lapse."

This was utterly immaterial, if true. It was only

indicative of an intention which mig-ht chano-e durinof the

period of grace. The beneficiary, Mrs. Nixon, had a

right (which she exercised) to pay this premium. Pay-

ment by a stranger, if accepted, would be good. The

fact that the money was paid and accepted by the com-

pany is conclusive. Besides, the testimony was inadmis-

sible under Sec. 1646, 2 Hill's Code, Washington,

Nixon being dead, and this objection was made at the

time. (Record, p. 105.)

The refusal of the Court to give the second instruction

asked by defendant is the fifth assignment of error.

The only objection urged here by counsel for plaintiff

in error is that the Court did not tell the jury that this
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was a "California contract," and that "the rio-hts of the

parties thereunder were groverned by the terms of the

contract and the laws of the State of California."

If this instruction had been given, it is difficult to per-

ceive how it would have aided or enlightened the jury.

"California contracts" may have some peculiar signi-

ficance and force when made with corporations in that

State, but, we doubt whether that extends beyond the

limits of that commonwealth.

The sixth assignment of error is fully met by the tact

that the Court charged the jury that the "application"

(which was read to the jury), with all it contained, was a

part of the contract.

The seventh and eiirhth assignments of error misstate

the issues in the cause. They say, "the onl\' issue is

whether the second premium was paid according to the

terms of the policy or contract," that is, on September

I St. 1890, or within 30 days from that date.

This was not the issue raised by the pleadings. It

would have been, under the testimony, a declaration

that a payment made after maturity, accepted and re-

tained by the company, had no effect in keeping the

policy in force. Such is not the law.

As regards the ninth and tenth assig^nments of error,

the Court, in its charge, substantially adopted all of the

prayer of the eighth instruction, except that portion

which declared that, under the laws of California, the

provision for the payment of the premium when due

"was a warranty that the premium should be so paid,

and that a failure of this provision rendered the contract

void under the Statutes of California, as well as under
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the provisions of its own terms found on its face." The

authorities cited by us constitute a sufficient reply to

this. Such an instruction, as also the ninth prayed for,

utterly ignores the issues raised by the pleadings on

which the case was tried, and amounts to an instruction

to the jury to find a verdict for defendant.

The several other assignments of error, from XI to

XV, both inclusive, constitute an attack upon the charge

of the Court, to which, as we maintain, no exceptions

were made at the trial. And exceptions subsequently

made can not be considered here.

Life Ins. Co. vs. Snyder, 93 U. S., 393.

Stanton vs. Embry, Ibid. 548.

M. S. vs. Carey, iio U. S., 51.

The substance of the charge here complained of, is

that an actual payment of the premium to the company

after maturity, received and retained by it, is a good

payment ; that the acts of the general agent within scope

of his authority were binding on the company ; that his

acts outside of his authority known and ratified by the

company in accepting the benefit of such acts, and not

repudiated by the company, bound it as if authorized

;

that the general agent. Frost, had no right to receive or

retain the money for any other purpose than that for

which it was sent, but that if he promptly notified

plaintiff that the money would not be so applied, the

company would not be bound ; that if he retained it

after demand for its return, with the knowledge of the

company, the latter would be bound by his acts, unless

promptly repudiated, and the money would be considered
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as held by the company according to the terms of its

transmission, as a payment of the premium.

It would be difficult to conceive a more logical and

correct statement of the law of this case, as applicable to

the testimony, than that which is set forth in the charge

of the Court.

As to the XVI assio-nment of error

:

Numerous and repeated decisions of the Supreme

Court have established the rule that the action of the

Court below in refusing a new trial is not subject to

review in the Appellate Court.

Among the later cases on this point are :

Fishburn vs. Railway Co., 137 U. S., 60,

Construction Co. vs. Fitzgerald, Ibid. 98.

The argument of counsel for plaintiff in error states

two propositions only.

1st.—That no payment of the second premium having

been made or tendered prior to October ist, 1890, the

date of the expiration of the 30 days of grace, ipso facto,

the policy became void under the terms of the contract.

2d.—That it not having been shown that a distinct

waiver of the condition as to prompt payment had been

made ''in luriting, at the office of the company, in San

Francisco, sighted by the president or vice-president, and

secretary, or assistant secretary," no such waivei" was or

could be made by any other agent of the company, that

would be binding upon the company, although the com-

pany had knowledge of and acquiesced in the acts of such

agent ; that the method of waiver by the chief officers of

the company in writing was exclusive.
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As to the first proposition : It evades the real issue.

The question presented upon the pleadings and testimony

in the cause. is, whether the agents of the company having,

with the knowledge of the company, given an extension

of time, a payment made out of time, but within such

extension, and received and accepted by the company

and retained by it till after the death of the insured con-

stituted a waiver and a payment. We will discuss this

further on.

As to the second proposition : It is admitted that no

written waiver by the president or vice-president, secre-

tary or assistant secretary, as above set forth, was ever

made. But defendant in error insists that the acts of

general agent Frost, within the broad scope of his

authority, were such as to constitute a waiver, and that

the payment to and receipt by him of the premium, with

the knowledge of and acquiescence by the company, till

after Nixon's death, is conclusive.

The situation was this : The ad\ice of the local agent,

whether right or wrong, whether authorized or not, was

to the effect that the premium might be paid at any time

during October. This testimony was excluded, but we

refer to it for the purpose of the argument. Relying

upon this, Mrs. Nixon arranged for the payment, but

after fruitless search failed to find the agent. At this

juncture a letter is received from general agent Frost,

dated October 23d, 1890, saying: *T find, upon examina-

tion of our records, that your life premium in amount,

$517.80, has not been received at this office. As this

directly affects your interest, will you kindly notify me
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by return of your intentions, and oblis^e, yours very

truly, Edward C. Frost." (Record, p. 74.)

This, to an ordinary mortal, not versed in the methods

peculiar to the business and practices of life insurance

companies, was not only a confirmation of the statements

of the local agent, but a direct invitation to pay the

premium. A further search for the local agent proving

fruitless, Mrs. Nixon transmitted the money through the

bank to the general agent, as a payment of the premium.

As shown by the evidence admitted over the objection

of plaintiff, the agent. Frost, after he had received and

receipted for the premium sent by Mrs. Nixon, "as per

telegraphic instructions," wrote a letter to Mr. Nixon

(p. 65, Record), in which he announces that he will hold

the money "in trust" for him, and encloses blanks to be

filled. The witness there stating the contents of the

enclosures, to the admission of all which plaintiff objected

and excepted, on the ground that the same w^as irrelevant

and immaterial, and that Nixon being dead, the witness

could not be heard to testify as to any transactions

between them.

On cross-examination, Mr. Frost testified that he

received the money, knew that it was sent to be applied

as a payment of that premium, and that he had no

authority from either Mr. Nixon or Mrs. Nixon to hold

or dispose of the same for any other purpose. (Record,

p. 115, et seq.) He further says (Record, p. 117) that

he deposited the money remitted to pay this premium to

the credit of his account, as general aoent of the company,

where it remained till he undertook to return it, on May

I St, 1 89 1, by registered letter, after the death of Nixon,
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and then without authority, on his own motion, deposited

the money in bank at Portland to credit of Mrs. Nixon,

where, doubtless, it has since remained.

He further testifies (p. 122, Record) that he made

monthly settlements with the company as its general

agent, of receipts and disbursements, and remitted

balance due.

Whether as a fact he remitted this particular amount

into the company's strong box, in San Francisco, is im-

material. Its retention in his general agency account in-

the bank at Portland was sufficient. If he had suddenly

died or resigned, the company could have claimed it of

the bank. Besides all this, in his letter of April 30th,

1 89 1, to Mrs. Nixon (Record, p. 77), wherein he at-

tempts to absolve himself from all responsibility, he

says: "I have carefully and thoroughly submitted all the

facts, correspondence, etc., in this case to the home

office," * =5^ * showing conclusively that the company

was fully advised, not only of his letter of October

23d, 1890, suggesting payment, but of the remittance,

the terms thereof, its acceptance and retention.

The reasonable presumption is that these facts came

to the knowledge of the company in the regular course

of business as they transpired.

It further appears that this money was retained with-

out further comment or explanation, from the date of its

receipt till after the death of Nixon, a period of six

months, except that Mrs. Nixon, in ignorance of her

rigrhts, wrote to PVost under date of December 2 2d,

1890 (Record, p. 75), to return the money, if he did not

intend to accept the premium on the policy, to which he
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replied, December 26th (Record, p. 78), sugg-esting- lliat

Mr. Nixon be examined for reinstatement, but saying

substantially, that he would return the money if desired,

but in such case she would "forfeit her right to restore

the policy to risk." To this there was no reply and

nothing further occurred till after the death of Nixon,

which occurred nearly four months afterwards.

The reasonable inference from all this is, that the

company intended to treat this as a payment. If not

that, then it intended to hold the matter in such shape

that if Mr. Nixon recovered his health it would retain

him as a policy-holder, but if he died, the obligation

could be denied, and the company could shelter itself

from liability by subsequently repudiating the acts of its

general agent, done with its knowledge and approval,

and by pointing to its talisman, italicized in the brief of

its learned counsel, ''thai ?w alteration 01^ zuaiver of the

conditions of this policy shall be valid unless made in

writing, at the office of said company in San I^rancisco,

and signed by the president or vice-president, and secretary

or assistant secretary!' This talisman is always kept

ready for use and unimpaired by the president and

secretary.

Whatever might have been the individual views of

agent Frost, it was the clear duty of the company to re-

fund the premium as soon as it was received, if it did

not intend to apply it as a payment. Good faith would

admit of nothing short of that. This was not done, even

after she had conditionally demanded its return. The

result is that the company waived the condition as to
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prompt payment, and is estopped from a denial of

liability.

Upon this question of fact, the actual payment to and

the retention of the money by the company, or to its

agent, with the knowledge of the company, the decision

of the case depended.

The Court instructed the jury, among other things,

that the burden was upon the plaintiff; "that she must

prove that she actually paid the money, and that the

company got it." The Court also further charged the

jury that if the money was received by the agent for the

company, which he was not authorized at the time to

receive, and yet, if he retained and applied it to the use

of the company with the knowledge of his superior

officers in the company, and if they failed to notify

plaintiff that the payment was not approved or received

by the company, and failed to return the money, if they

received it, then this would amount to a ratification of a

previously unauthorized act, and would be as binding as

if it had been authorized.

Also, that if plaintiff did notify Frost that the certifi-

cates of health could not or would not be furnished, and

ask for the return of the money, and it was retained by

Mr. Frost, with the knowledge of his superior officers in

the company, then he could not be held as acting as

agent or trustee fur the plaintiff in holding the money,

but it would be regarded as money received and retained

by the company, and bind it to make an application of it

as a payment in accordance with the instruction of

plaintiff in sending it.
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These questions were submitted to the jur)-, and they

found them in favor of plaintiff.

The charge of the Court covered the whole case and

correcdy laid down the law applicable to the facts devel-

oped in the testimony.

The learned counsel for plaintiff in error, in declaring

that "there was absolutely no evidence in the case which

would either warrant or justify the Court in suggesting

to or instructing the jury what would be the legal conse-

quence if the money had been received or retained by

the company, or by any of its principal officers," etc.,

has inadvertently, we think, misstated the clear meaning

of the charge, taken as a whole. And he must have

forgotten the undisputed points of testimony showing

the payment to the general agent for a specified purpose
;

his receipt of the same ; his deposit of the money

with other funds of the company in bank, to his credit

as oreneral ao-ent; the retention of it, and failure to re-

turn it when demanded, and the contemporaneous know-

ledge of all these facts by his superior officers, who, as

he says, "approved" his acts.

If the doctrine insisted upon by the plaintiff in error

in this case shall be established as a precedent, then,

no policy-holder will be safe from the time he has paid

his premium till another is due. All that will be neces-

sary to destroy his rights by forfeiture, is a little secret

collusion between the agent, who has no authority to

waive a condition, and the chief officers of the company,

who have such authority but never commit themselves

in writing.
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Counsel for plaintiff in error insists that parties may

agree for a lapse of policy on non-payment of premium

when clue ; that a tender of payment after a forfeiture,

which is refused, will not make a waiver ; that sickness

and disability will not excuse non-payment, and that the

insured is chargeable with knowledge of provisions in

his contract.

We aeree to all this, and do not criticize the authori-

ties cited. But this is not the issue. The proposition

is correctly stated in a case cited by him,—Thompson

vs. Life Ins. Co., 104 U. S., 252. In that case. Justice

Bradley says : "If a forfeiture is provided for in case of

non-payment at the day, the Court can not grant relief

against it. The irisurer may zuaive it, or may by his con-

duct lose his right to enforce it^ Aside from the issue

tendered by plaintiff below, in reference to the extension

of time of payment, and the consequent waiver thereby

of prompt payment, the only issue is whether the

acceptance and retention of the premium after due by

the company, or by its agent with the knowledge of the

company's chief officers, was a waiver of prompt pay-

ment provided for in the contract?

Upon this question and others connected therewith,

we submit the following points and authorities :

—

The receipt of a premium on a policy after forfeiture,

with knowledo^e of the facts, is a waiver of the forfeiture.

Viele vs. Germania Ins. Co., 26 Iowa, 55.

Aetna Ins. Co. vs. Maguire, 51 Ills., 242.

Mut. Ben. Life vs. Robertson, 59 Ills., 123.

Trager vs. La. Equitable, 31 La. Ann., 235.
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Southern Co. vs. Booker, 9 Heisk., 606.

Schmidt vs. Charter Oak, 2 Mo., App., 339.

Walsh vs. Austhi, 30 Iowa, 133.

Ins. Co. vs. McCain, 6 Otto, 84.

Phoenix Ins. Co. vs. Boyer, 27 N. E., 628.

Arnott vs. Prud. Ins. Co., 17 N. Y. S., 710.

De Frece vs. Nad. Life, 19. N. Y. S.. 8.

In the note to Viele vs. Germania Ins. Co., supra, it

is said, "This valuable case contains, it is believed, the

most complete and comprehensive view to be found in

the decisions of the Courts of the law of waiver of con-

ditions, or of forfeiture by breach of conditions, in

policies of insurance."

In that case the Courts say, inter alia, that the breach

of conditions in the policy by one party does not render

the contract void, but voidable only, as the other party

may waive the forfeiture and treat the contract as binding".

That the waiver need not be in writing.

That acts and declarations, whereby the party was

induced to believe that the condition was dispensed with

or forfeiture, will be sufficient to preclude the setting up

breaches of the condition as a defense.

That the receipt of premium upon a policy after for-

feiture is a waiver thereof (citing authorities.)

That an agent with general powers has authority to

dispense with conditions and waive the effect of breaches

thereof.

As to the power of a general agent to waive a

forfeiture :

Ball vs. Ins. Co., 20 Fed. Rep., 232.
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Ins. Co. vs. Hayden, 13 S. W., 585.

Murphy vs. Southern Co., 3 Baxter, 440.

Dilleber vs. Knickerbocker Co., 76 N. Y., 567.

Piedmont & Arhngton vs. McLean, 3 1 Gratt., 5 1
7.

Ins. Co. vs. Friedenthal, 27, Pac. 88.

Penn. Mut. Life vs. Keach, 26 N. E., 106.

Waiver by ratification of act of agent in receiving

premium :

Wyman vs. Phoenix Ins. Co., 119 N. Y., 274.

Piedmont & Arlington vs. Lester, 59 Ga., 812.

Mound City Mutual vs. Huth, 49 Ala., 529.

Denial of liability after notice of death is a waiver of

proof of loss :

Van Kirk vs. Ins. Co., 48 N. W., 798.

Phoenix Ins. Co. vs. Batchelder, 49 N. W. 217.

Germania Ins. Co. vs. Gibson, 14 S. W., 672.

. The company must declare a forfeiture by some

affirmative act, as the provision is made for its benefit

:

Ins. Co. vs. French, 30 Ohio St., 240.

Bouton vs. Ins. Co., 25 Conn., 542.

Joliffe vs. Ins. Co., 39 Wis., 117.

If the foregoing authorities establish the propositions

contended for by us, there is nothing left open for the

contention of plaintiff in error.

The jury has affirmatively passed upon the issues of

fact as to the payment of the premium by the plaintiff

as such ; its receipt and appropriation by the company,

and its retention of the same for months after the con-

ditional request to refund it.
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It is well settled that this Court will not wei^h the

evidence.

Ins. Co. vs. Ward, 140 U. S., 76.

N. P. R. R. Co. vs. Charless. 2 C. C. A.. 398.

Unsell vs. Ins. Co., 144 U. S., 439.

It is suggested that the verdict is partisan. That

suggestion is always made in cases of suits against cor-

porations when the plaintiff below is defendant in error.

But it seems to us that no jury would have acted differ-

ently under such testimony, and especially when, by the

charge of the Court, the defendant's theory was strongly

and squarely presented.

In conclusion, it is respectfully submitted that the

charge of the Court fairly presented the issues to the

jury, so far as the defendant below was concerned, and

as to it, fairly and correctly stated the law. That the

verdict is responsive to the charge and sustained by

the evidence ; that there is no reversible error in the

record, and that the judgment should be affirmed.

W. S. RELFE,

I^or Defendant in Error.
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